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Administrative Regulation Review Subcommittee
TENTATIVE Meeting Agenda
Tuesday, August 11, 2020 at 1 p.m.
Annex Room 171

1. CALL TO ORDER AND ROLL CALL
2. REGULATIONS FOR COMMITTEE REVIEW

GOVERNOROGS OFFI CE
Legal Actions
010 KAR 001: 011 & E. De f dresOkB17-@021)e mp |l oy ees. (AEO exp

COUNCIL ON POSTSECONDARY EDUCATION
Nonpublic Colleges
013 KAR 001:050. Licensed out-of-st at e col |l egebs eligibility for Kentucky twuition gral

GOVERNOROGS OFFI CE
Department of Veteransdé Affairs
Tuition Wavier Program
017 KAR 001:030. Nurse Loan Repayment Program.

BOARDS AND COMMISSIONS
Board of Pharmacy
201 KAR 002:050. Licenses and Permits; Fees. (Deferred from June)

Board of Nursing

201 KAR 020: 225E. Reinst at e n26-2020) (DdferrédiframeJolyye. (AEO expires 12

200KAR 020: 470E. Dialysis technician credentialing r-26eR020)(Defereecit s and t
from July)

Board of Licensure for Long-Term Care Administrators
201 KAR 006:100. Per Diem compensation of board members.

Board of Nursing

201 KAR 020:065. Professional standards for prescribing Buprenorphine-Mono Product or Buprenorphine-Combined-with-Naloxone by
APRNSs for medication assisted treatment for opioid use disorder.

201 KAR 020:110. Licensure by endorsement.

201 KAR 020:320. Standards for curriculum of prelicensure registered nurse and practical nurse programs.

201 KAR 020:411. Sexual Assault Nurse Examiner Program standards and credential requirements.

Real Estate Appraisers
201 KAR 030:130. Education provider, instructor, and course. (Deferred from August 2019)

Board of Licensure of Marriage and Family Therapists
201 KAR 032:110 & E. T e2b-2000p(Edmments Ré¢céivEd) SOC dyei7-1%2620)1 2

Board of Medical Imaging and Radiation Therapy

201 KAR 046:010. Definitions for 201 KAR Chapter 046.

201 KAR 046:035. Practice standards, scopes of practice, and ethical standards.

201 KAR 046:40. Medical imaging technologist, advanced imaging professional, radiographer, nuclear medicine technologist, and
radiation therapist licenses.

201 KAR 046:050. Provisional training license for medical imaging technologists, radiographers, nuclear medicine technologists, and
radiation therapists.

201 KAR 046:060. Continuing education requirements.

201 KAR 046:070. Violations and enforcement.

201 KAR 046:081. Limited X-Ray machine operator.

201 KAR 046:100. Medical Imaging and Radiation Therapy Scholarship and Continuing Education Fund.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
Office of the Secretary
501 KAR 006:120. Blackburn Correctional Complex.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department for Libraries and Archives
Division of Library Services
Libraries
725 KAR 002:060. Certification of public librarians. (Amended After Comments)
725 KAR 002:070. Certification renewal of public librarians. (Not Amended After Comments)

PUBLIC PROTECTION CABINET
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Team Kentucky Fund
800 KAR 001: 010E. Team Ken-R620)y Fund. (AEO0 expires 02

LABOR CABINET
Department of Worker s 8 CIl ai ms
803 KAR 025:010. Procedure for adjustments of claims. (Amended After Comments)
803 KAR 025:070. Charges for attorneys.
803 KAR 025:075. Attorney fee discount.
803 KAR 025:096. Selection of physicians, treatment plans and statements for medical services.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
Health Services and Facilities
902 KAR 020:160. Chemical dependency treatment services and facility specifications.
902 KAR 020:440. Facilities specifications, operation and services; residential crisis stabilization units.

Department for Medicaid Services
Division of Policy and Operations
Medicaid Services
907 KAR 1:604 & E. Recipientcost-s har i ng. ( iE-Q02E (Aménded After@Camments)
Payment and Services

907 KAR 3:300 & E. Enhanced and suspended Medicaid services and requirements if there is a declared national or state emergency.

( AEO0 e x-p2i2026) §NotlAthended After Comments)

Behavioral Health
907 KAR 015:070. Coverage provisions and requirements regarding services provided by residential crisis stabilization units.
907 KAR 015:080. Coverage provisions and requirements regarding chemical dependency treatment center services.

Department for Community Based Services
Division of Protection and Permanency
Child Welfare

922 KAR 001:490E. Background checks for foster and adoptive parents, caretaker relatives, kinship caregivers, fictive kin, and reporting

requirements. -0§gXHEp expires 02

Rape Crisis Centers
922 KAR 008:010. Standards for rape crisis centers.

3. REGULATI ONS REMOVED FROM AUGUSTO6S AGENDA
STATE BOARD OF ELECTIONS
Forms and Procedures

031 KAR 004: 190E. Procedures for JB30:2021) (Withdrawd By2Agency;l013-2020) n s .

PUBLIC PROTECTION CABINET
Department of Workforce Investment
Unemployment Insurance
787 KAR 001:350E. Short-Ti me Compensat i o mR6-2021fi(®ithdraw pyiAgeacy; 012R-2020)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
State Health Plan
900 KAR 005:020. State Health Plan for facilities and services. (Comments Received, SOC ext., due 08-14-2020)

Department for Public Health
Division of Maternal and Child Health
Kentucky Early Intervention System

902 KAR 030: 010E. Enhanced early intervention services inm

12-16-2020) (Comments Received, SOC ext., due 08-14-2020)
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed BEFORE noon, July 15, 2019
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative regulations, public hearing and comment period
information, regulatory impact analysis and tiering statement, fiscal note, federal mandate comparison, and incorporated material information.
Those administrative regulations received by the deadline established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on proposed administrative regulations, which shall not be held before the 21st
day or later than the last workday of the month of publication. Written comments shall also be accepted until the end of the calendar month in
which the administrative regulation was published.

The administrative regulation shall include: the place, time, and date of the hearing; the manner in which persons may submit notification
to attend the hearing and written comments; that notification to attend the hearing shall be sent no later than 5 workdays prior to the hearing
date; the deadline for submitting written comments; and the name, position, mailing address, e-mail address, and telephone and fax numbers
of the person to whom notification and written comments shall be sent.

The administrative body shall notify the Compiler, by letter, whether the hearing was held or cancelled and whether written comments
were received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with
the Compiler by the fifteenth day of the calendar month following the month of publication.

A transcript of the hearing is not required unless a written request for a transcript is made, and the person requesting the transcript shall
have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation shall be reviewed by the
Administrative Regulation Review Subcommittee at its next meeting. After review by the Subcommittee, the administrative regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. The administrative regulation
shall be considered as adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or 30 days after
being referred by LRC, whichever occurs first.

ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed AFTER noon, July 15, 2019
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation, which shall be held between the 21st
and the last workday of the month following the month of publication. Written comments shall also be accepted until the end of the calendar
month in which the public hearing was scheduled.

Information about the public comment period shall include: the place, time, and date of the hearing; the manner in which a person may
submit written comments or a notification to attend the hearing; a statement specifying that unless a notification to attend the hearing is
received no later than 5 workdays prior to the hearing date, the hearing may be cancelled; the deadline for submitting written comments; and
the name, position, and contact information of the person to whom notifications and written comments shall be sent.

Public comment periods are at least two months long. For other regulations with open comment periods, please also see | ast mont hds
Administrative Register of Kentucky.

The administrative body shall notify the Compiler, by letter, whether the hearing was held or cancelled and whether or not written
comments were received. If the hearing was held or written comments were received, the administrative body shall file a statement of
consideration with the Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the administrative
regulation shall be referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a
quorum is present, unless the administrative regulation is deferred or found deficient, the administrative regulation shall be considered in effect
upon adjournment of the appropriate jurisdictional committee meets or 90 days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

Emergency regulations filed after 7/15/2019 are automatically set to expire 270 days from the date filed. The 270 days may be extended by
one month, if comments were received. Emergency regulations expire upon the conclusion of the 270 days (or 270 days plus the number of
days of the requested extension) or upon replacement by an ordinary regulation, whichever occurs first.

STATEMENT OF EMERGENCY
101 KAR 6:010E

This emergency administrative regulation is necessary for
compliance with the requirement to promulgate administrative
regulations to implement the provisions of the Commonwealth of
Kentucky Living Organ Donor Leave Program pursuant to KRS
18A.194. The statute is effective July 15, 2020. This
administrative regulation is being promulgated pursuant to KRS
13A.190(1)(a)3. to meet the deadline to implement the provisions
of KRS 18A.194. An ordinary administrative regulation is not
sufficient because the effective date of the ordinary regulation
would be several months past the effective date of the statute.
This emergency administrative regulation will be replaced by an
ordinary administrative regulation. The ordinary administrative
regulation is identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
GERINA D. WHETHERS, Secretary

PERSONNEL CABINET
(New Emergency Administrative Regulation)

101 KAR 6:010E. Living organ donor leave.

EFFECTIVE: July 15, 2020

RELATES TO: KRS 18A.025, 18A.110

STATUTORY AUTHORITY: KRS 18A.194

NECESSITY, FUNCTION and CONFORMITY: KRS 18A.194
requires the secretary of the Personnel Cabinet to promulgate
administrative regulations to implement the provisions of the
Commonwealth of Kentucky Organ Donor Leave Program. This
administrative regulation establishes living organ donor leave
procedures.

Section 1. Eligibility. (1) A full-time employee of the executive,
judicial, or legislative branch of the Commonwealth of Kentucky
may request to receive paid living organ donor leave.

(2) Eligibility for living organ donor leave shall be limited to
donations of bone marrow and any part of a human intestine,
kidney, liver, lung, or pancreas.

Section 2. Procedures. (1) An appointing authority shall grant
preliminary approval for living organ donor leave after the employee
provides verification of a scheduled donation.

(2) An appointing authority shall grant final approval to receive
living organ donor leave after the employee provides verification of
the completed donation procedure from an appropriate medical
professional.

(3) Use of final-approved living organ donor leave shall begin
on the date of the completed donation procedure. The leave shall
end when the employee returns to work or the leave is exhausted,
whichever comes first.

(4) Requests for leave prior to final approval of living organ
donor leave, or after living donor leave concludes, shall comply with
the employing agencyo6s applicabl e
procedures, if any.

(5) Before an employee is permitted to return to work from living
organ donor leave, if requested by the appointing authority, the
employee shall obtain and present a fithess-for-duty certification
from an appropriate medical health care professional indicating the
employee is able to resume work.

Section 3. Restrictions. (1) For a single donation, living donor
leave amounts shall not exceed two hundred forty (240) hours for
human organ donation and forty (40) hours for bone marrow
donation.
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(2) Unless approved by the appointing authority, an employee
shall not be eligible to claim the unused portion of living organ donor
leave after returning to work.

(3) An employee receiving living organ donor leave shall be
deemed to be in continuous state service with respect to all
employment matters, including pay, benefits, seniority, and
probation periods.

GERINA D. WHETHERS, Secretary

APPROVED BY AGENCY: June 26, 2020

FILED WITH LRC: July 15, 2020 at 8 a.m.

CONTACT PERSON: Rosemary Holbrook, Assistant General
Counsel, Office of Legal Services, 501 High Street, 3rd floor,
Frankfort, Kentucky 40601, phone (502) 564-7430, fax (502) 564-
0224, email RosemaryG.Holbrook@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Rosemary Holbrook

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation implements the provisions of the
Commonwealth of Kentucky Living Organ Donor Leave Program.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to communicate eligibility
for paid living organ donor leave, and to establish procedures for
leave requests, approvals, and leave usage.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 18A.194 requires the secretary of
the Personnel Cabinet to promulgate administrative regulations to
implement the provisions of the Commonwealth of Kentucky Organ
Donor Leave Program.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation implements the provisions of the
Commonwealth of Kentucky Living Organ Donor Leave Program.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: This is a new administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is a new administrative regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Full-time employees of the executive,
judicial, and legislative branches of the Commonwealth of
Kentucky are eligible to request paid living organ donor leave.
Eligible employees and their employing agencies are affected.

(4) Provide an analysis of how the entities identified in
question (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities

r e g ul adentifeed m ,queston (3) wili Faee,to talientd comply with this

administrative regulation or amendment: Eligible employees and
their employing agencies shall comply with t h e
procedures and restrictions.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): For a single donation, employing agencies provide
paid living donor leave up to two hundred forty (240) hours for
human organ donation and forty (40) hours for bone marrow
donation. The Kentucky Employeesé
identified ten (10) living donor requests unspecified between bone
marrow and organ donation in plan year 2019. Utilizing the

regul ati on
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average employer paid annual benefits in 2019 and a standard
37.5 work week, it is estimated that living organ donor leave
would cost approximately $46.92 per hour. Assuming 10 state
employees utilize the benefit, expenditures could range from
$18,800 to $112,600, dependent on the type of donation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Living donors receive paid leave
up to two hundred forty (240) hours for human organ donation and
forty (40) hours for bone marrow donation. Organ donation
improves the overall health of the community.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: A new leave code within the Kentucky Human
Resource Information System (KHRIS) will cost approximately
$10,000 to program. The
when the leave benefit is used.

(b) On a continuing basis: There are minimal additional costs
anticipated for continuing administration of this regulation. The
empl oying agencyds <cost is
used.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Existing agency funds will be used for implementation and
enforcement.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: This
administrative regulation is not anticipated to generate any new or
additional fees or funding.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish any new or
additional fees.

(9) TIERING: Is tiering applied? No. This administrative
regulation treats all impacted entities the same.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Full-time
employees of the executive, judicial, and legislative branches of
the Commonwealth of Kentucky are eligible to request paid living
organ donor leave. Employing agencies of living donors are
impacted.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 18A.194

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
No revenue will be generated.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? No revenue will be generated.

(c) How much will it cost to administer this program for the
first year? For a single donation, employing agencies provide paid
living donor leave up to two hundred forty (240) hours for human
organ donation and forty (40) hours for bone marrow donation. The
Kentucky Employeesd Health Pl
(20) living donor requests unspecified between bone marrow and
organ donation in plan year 2019. Utilizing the average employer
paid annual benefits in 2019 and a standard 37.5 work week, it is
estimated that living organ donor leave would cost approximately
$46.92 per hour. Assuming 10 state employees utilize the benefit,
expenditures could range from $18,800 to $112,600, dependent
on the type of donation. In addition, a new leave code within the
Kentucky Human Resource Information System (KHRIS) will cost

i ncur r e dOther Explanationh e |
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approximately $10,000 to program.

(d) How much will it cost to administer this program for
subsequent years? For a single donation, employing agencies
provide paid living donor leave up to two hundred forty (240) hours
for human organ donation and forty (40) hours for bone marrow
donation. The Kentucky Empl oyeesd
identified ten (10) living donor requests unspecified between bone
marrow and organ donation in plan year 2019. Utilizing the
average employer paid annual benefits in 2019 and a standard
37.5 work week, it is estimated that living organ donor leave
would cost approximately $46.92 per hour. Assuming 10 state
employees utilize the benefit, expenditures could range from
$18,800 to $112,600, dependent on the type of donation.

Note: If specific dollar estimates cannot be determined,

empl oy i n gprowadg enbdef dasrative dcs éxplain sthe ifistat impacte af the

administrative regulation.
Revenues (+/-):
Expenditures (+/-):

eave benefit i s

STATEMENT OF EMERGENCY
601 KAR 2:232E

This emergency administrative regulation is being
promulgated in order to establish the guidelines and requirements
for the implementation and use of ignition interlock devices
pursuant to the requirements of Senate Bill 85 from the 2019
Regular Session of the General Assembly, which goes into effect
on July 1, 2020. It is filed to address the risk to the public health,
safety, or welfare associated with driving under the influence and
to protect human health. Because the requirements of Senate Bill
85 from the 2019 Regular Session of the General Assembly go
into effect on July 1, 2020, an ordinary administrative regulation is
not sufficient to meet the pending deadline for promulgation of an
administrative  regulation. This emergency administrative
regulation incorporates the requirements of Senate Bill 85 from
the 2019 Regular Session of the General Assembly, including
updated payment of fee requirements, forms, procedures for
appeal, requirements of manufacturers seeking certification to
participate in the Kentucky Ignition Interlock Program (KIIP), and
shifts the KIIP from administration through the courts and to the
cabinet. This emergency administrative regulation will be replaced
by an ordinary administrative regulation, and the companion
ordinary administrative regulation is identical to this emergency
regulation.

ANDY BESHEAR, Governor
JIM GRAY, Secretary

TRANSPORTATION CABINET
Department of Vehicle Regulation
Division of Driver Licensing
(New Emergency Administrative Regulation)

601 KAR 2:232E. Kentucky Ignition Interlock Program.

EFFECTIVE: June 30, 2020

RELATES TO: KRS 45A, 186.010, 186.440,
186.480, 186.531, 186.560, 186.570, 189A.005,
189A.040, 189A.045, 189A.070, 189A.085, 189A.090,
189A.105, 189A.107, 189A.200, 189A.220, 189A.240,
189A.340, 189A.345, 189A.350, 189A.370, 189A.400,
189A.420, 189A.440, 205.712, 18 U.S.C. 2721

186.442,
189A.010,
189A.103,
189A.250,
189A.410,

ed ten
NECESSITY, FUNCTION, AND CONFORMITY: KRS
189A.350 requires the Transportation Cabinet to promulgate
administrative regulations to carry out provisions regarding the
i mplementation of the
for motor vehicle drivers who violate KRS 189A.010 or 189A.090.
This administrative regulation establishes the duties and
responsibilities of ignition interlock device providers wishing to
enter into an agreement with the Commonwealth of Kentucky and

Heal t h

commonweal t hds



VOLUME 47, NUMBER 2i AUGUST 1, 2020

the Transportation Cabinet for the administration and
implementation of the ignition interlock device program and
further establishes requirements for certifying ignition interlock
devices under this program. This administrative regulation also
establishes the requirements for a defendant convicted with a
violation of KRS 189A.010 or 189A.090 to obtain an ignition
interlock device and license and has the potential benefit of
shortening a suspension period if a person convicted of a violation
of KRS 189A.010 or 189A.090

Section 1. Def i
applying for an ignition interlock license.

(2) "Cabinet" means the Transportation Cabinet.

(3) "Calibration" means the process that ensures an accurate
alcohol concentration reading is being obtained on the ignition
interlock device.

(4) "Certification" means the approval process required by the
Commonwealth of Kentucky for ignition interlock devices and
device providers prior to operating within the state.

(5) 0 Corbpalsieadn creevi ewo
interlock incentive period.

(6) "Defendant" means an individual who is charged with or
convicted of driving while under the influence or convicted of
operating a motor vehicle on a suspended license due to a DUI
conviction.

(7) "Department" means the Department of
Regulation in the Kentucky Transportation Cabinet.

(8) "Device" means a breath alcohol ignition interlock device
as defined by KRS 189A.005.

(9) "Fail-point" means the level at which the breath alcohol
concentration is at or above .02.

(20) "Ignition interlock certificate of installation” is defined by
KRS 189A.005(4).

(11) "Ignition interlock device" is defined by KRS 189A.005(3).

(12) "Ignition interlock device provider" or "device provider" is
defined by KRS 189A.005(5).

(13) Al gnition i
means as established by KRS 189A.340.

nitions.

(1)

Vehicle

nterl ock

(14) “Ignition interlock license" is defined by KRS
189A.005(6).

(15) AKII PO means

(16) fALicensedo means any dri

other license or permit to operate a motor vehicle as defined by
KRS Chapter 186 or KRS 189A.005.

(17) "Lockout" means a condition where the device will not
accept a breath test causing the ignition interlock device to
prevent a motor vehicle's engine from starting.

(18) "Manufacturer" means an entity responsible for the
design, development, production, and repair of the ignition
interlock device.

(19) "Medical accommodation" means of a device that has
been adjusted to detect the breath alcohol level of participants
who have a medically documented condition of diminished lung
capacity requiring a reduced air sample.

(20) AMontho means calendar

(21) "Motor vehicle" is defined by KRS 186.010(4) and (15).

(22) "NHTSA" means the National Highway Traffic Safety
Administration.

(23) ndmarot imeiamas a person
approved to participate in
subsection (6) of this section.

(24) "Provider representative” means a device provider
empl oyee wh o provides
interlock operations within the Commonwealth of Kentucky.

(25) ARefusal 060 means decl i ni
pursuant to KRS 189A.103.

(26) "Retest" means an additional opportunity to provide a
breath sample.

(27) "RFQ" means a request for qualifications pursuant to
KRS Chapter 45A.

(28) "Rolling retest"” means
alcohol concentration required at random intervals during
operation of the motor vehicle.

wh o

means t

(29) "Service call' means an on-site remote service of an
ignition interlock device, outside of a fixed facility, including for
example:

(a) Diagnostic trouble shooting;

(b) Repair or replacement of a malfunctioning device; or

(c) Removal of a device from an inoperable vehicle.

(30)
location contracted by the ignition interlock device provider where

ignition interlock devices.

i Ap p(Bl) tServide ofacility eirspection” ameapse thes jratess for

he

mont

determi ni ng t hat a service
technicians are qualified and approved to provide ignition interlock
services within the Commonwealth of Kentucky.
(32) "Tampering" means an unlawful act or attempt to disable
or circumvent the legal operation of the ignition interlock device.
(33) "Technician" means a service provider employee or
contractor who installs, calibrates, and removes ignition interlock
devices within the Commonwealth of Kentucky.
fiMn3ad)

Section 2. Ignition Interlock License Eligibility and
Applications. (1) The requirements established in this
administrative regulation shall not be applied retroactively to
ignition interlock devices in use prior to July 1, 2020.

(2)(a) Anyone seeking an ignition interlock license pursuant to
KRS Chapter 189A shall apply to the cabinet using the Ignition
Interlock Application, TC 94-175.

(b) An eligible defendant in compliance with KRS Chapters
186, 189A, and 205 shall receive an order from the court.

(3)(a) The cabinet shall determine if an applicant is eligible for
reduced payments pursuant to this administrative regulation, KRS
189A.340, and KRS 189A.350. An applicant found eligible for
reduced payments shall pay a proportionate amount of the fees
based upon the federal poverty guidelines.

(b) A device provider or service provider shall accept the fees

i ncent idetermingceby theocdbinet and paifl by mrcapplidant aseaympeatini o d 0

full pursuant to KRS 189A.340(7).
(c) The applicant shall remit the fees directly to the device
provider as established in KRS 189A.340(7) and the RFQ.

Kentucky | gni ti o(d) Aldevice prdvider EhallPnotopgohitit the pre-payment of
v e r 6fees, ot inexcess @ aAny indigencyt dalcukatiorss efor the dewiae y

and services.

(e) The device provider may pursue collection of amounts in
arrears, not in excess of any indigency calculations, and recovery
of the devices, if applicable. Collection and recovery shall be
through separate legal action.

(4) The cabinet shall issue an ignition interlock license for the
period established pursuant to KRS Chapter 189A.

(5)(@) An applicant requesting reduced payment shall file
concurrently with the Ignition Interlock Application a completed
Kentucky Ignition Interlock Program Affordability Application, TC
94-188.

(b) The reduced payment rate shall not extend past the
maximum suspension pursuant to KRS 189A.070.

(c) The applicantds
pursuant to subsection (3) of this section.

(d) The applicant may re-submit the Affordability Application

h a dor racplqulbtiorebgl theacabthet.b e e n

Kl P

oversight

ng
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as (63 A pradesistimgnodt-afrstat® or m-statedsaspeangion tbr they

offenses listed in KRS 186.560, 186.570, or 205.712 shall result
in the applicantés
Hidibilityt duidelings r avev incdrporateds by irefenence iaondn are
available at http://drive.ky.gov.

t o (7% A befendant authorized Yy theeceurt pursuantt t@ KRSs

Chapter 189A to participate in KIIP shall submit to the cabinet a
completed Ignition Interlock Application, TC 94-175, and proof of
insurance and valid vehicle registration.

(8) An applicant seeking a medical accommodation due to
diminished lung capacity shall submit with the Ignition Interlock

t épplicatianf a tcdmpletan a Braath c Alcphaln fgrotisn  Interleck t h

Physician Statement, TC 94-176.
(9) The cabinet shall issue the applicant notice of his or her

provider

pfeVfii colda toifo nt"h ea 840 dnd 180A13d5d b y

eligibility

ineligibility

"Service € aridviitdy€'r 00 rmefiasnesr vti hce

doesnoédtthehaserdeeviecerwivadldaetribenst.echni ci ans
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eligibility or ineligibility to install an ignition interlock device based
on if his or her current driving history record conforms to the
eligibility requirements established in KRS Chapters 186, 189A,
and 205.

(10) An applicant eligible for device installation shall select
and contact a certified device provider of his or her choice from
the Iist maintained on the

(11) A technician designated by the device provider shall
install a certified ignition
vehicle upon receipt of the letter of eligibility issued by the
cabinet.

(12) An approved applicant shall be required to install an
ignition interlock device on at least one (1) primary motor vehicle
registered and titled in his
with express notarized, written consent of the owner authorizing
installation of the device.

(13) A person may install devices on multiple motor vehicles.

cabi

or

net 6s

(b) As established by KRS 189A.070(1)(b), a person who is
under eighteen (18) years of age whose license is suspended
pursuant to KRS 189A.070(1)(b) shall be eligible for an ignition
interlock license pursuant to KRS Chapter 189A, but that person
shall not be eligible for any incentive based suspension reduction
as established in KRS 189A.
Web site at http://drive.ky.gov.
Section 3. General Requirements for Ignition Interlock Device

i nt éroviders. (1) Tthe cabireteshalb certifyt idgnition intarlodk idevicep ant 6 s

her

providers for two (2) years utilizing the provisions of KRS Chapter

45A and the terms of the RFQ. Application for new applicants and
continuing certification renewals shall open on December 1 in the

year prior to expiration.

(2 Ignitien interlock alevioet prowdderd ertifiracbpureuant te ik i ¢ | e
administrative regulation shall obtain re-certification in compliance

with this administrative regulation prior to providing devices and
services.

(14) Upon an applicantdés payment (8fAnignitien intrimgk deviceprovider sekEkeng certifi€ation to
installation, t he service provi deprodde deviees and iservices nwithim tthe |commanweslth shall t he
device and issue to the applicant a Certificate of Installation for comply with the requirements of solicitation issued by the cabinet.

Ignition Interlock Device, TC 94-177. Non-compliance shall result in a denial of certification.

(15) At the time of issuance of an ignition interlock license, an (4) An ignition interlock device provider may subcontract with
applicant approved pursuant to this administrative regulation a person, firm, LLC, or corporation to provide a device and
shall: services if that device is specifically included in the original

(a) Present the Certificate of Installation for Ignition Interlock certification request and is specifically certified by the cabinet
Device to a Department of Vehicle Regulation regional field office pursuant to KRS 189A.350.
electronically, via USPS, or in person; (5) An ignition interlock device provider shall provide a

(b) Pay the licensing fee pursuant to KRS 186.531. The representative who shall be assigned to work specifically with the
license shall display an ignition interlock device restriction; and KIIP pursuant to the terms of the RFQ.

(c) Begin to receive day-for-day credit toward their license (6) An ignition interlock device or service provider shall
suspension period and the ignition interlock license incentive provide information and training for the operation and
period pursuant to KRS 189A.070. maintenance of the device to the participant and other individuals

(16) After ten (10) days' written notice to the participant, the operating a vehicle equipped with a device.
provider shall notify the cabinet for nonpayment of fees on an (7)(a) A device or service provider shall not remove a device
account that is in arrears for thirty (30) days or more. owned by a different provider unless an agreement is in place or

(17) Subject to recalculation of day-for-day credit, a for the purpose of replacing a part
participant may voluntarily have the device removed and providero6s insolvency or business in
reinstalled onto a different motor vehicle pursuant to subsection (b) I n t he case of a provideros

(13) of this section and upon payment of the appropriate fees to
the provider.

(18) A participant shall have the device removed by an
approved service provider and technician designated by the
device provider upon completion of the ignition interlock period
established by KRS 189A.070.

(19)(a) Upon removal of the device, the service provider shall
retain for their records and provide to the cabinet and the
participant a Certificate of Removal for Ignition Interlock Device,
TC 94-178, documenting the successful removal of the interlock
device and the
has removed the interlock device early and failed to pay all fees,
the provider shall send a notice of the removal to the cabinet
documenting the early removal of the interlock device and the
parti ci ppmaymera of allifees The Certificate of Removal
shall be submitted to the cabinet within twenty-four (24) hours
electronically or no later than seventy-two (72) hours by email,
mail, or fax.

(b) Upon notice that the device has been removed pursuant
to section (18) or upon expiration of the maximum duration of the
defendantds suspension wunder
update t he participantds
regional field offices to issue the participant a new license without
the ignition interlock restriction.

(c) A participant that has completed the program shall pay the
appropriate fee for a duplicate or renewal license as established
by KRS 186.531.

(20) A participant not participating in the KIIP and with a
license suspension or revocation period exceeding twelve (12)
months shall be subject to retesting requirements prior to the
issuance of a new license pursuant to KRS 186.480.

(21)(a) Unless the person is under eighteen (18) years of age,
the Transportation Cabinet shall, pursuant to KRS 189A.070,
suspend the driving privileges of a person convicted of an offense
established in KRS 189A.010.

KRS
driver
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interruption, the original device provider shall bear the costs
associated with the removal of the existing device and installation
of the new device.

(8)(a) A device provider shall notify the cabinet within fifteen
(15) days of a suspension, revocation, or disciplinary action taken
against the device provider by a jurisdiction within or outside the
commonwealth. This natification shall include the reason for the
disciplinary action and other information as the Kentucky
Transportation Cabinet may, pursuant to this administrative
regulation, reasonably request. This requirement applies

p aof all fees. |if a partidigant p a y mesgatdless of the existence of an appeal.

(b) Notice shall include a copy of the official correspondence
or pleading establishing the reason for the pending action and
shall be provided to the cabinet regardless of the existence of an
appeal. Pursuant to this administrative regulation and KRS
Chapter 189A, the cabinet may request other information at any
time and the provider shall provide the information as long as it is
reasonably available.

(9) The records required by Section 4(2)(e) of this
administrative regulation shall be retained by an ignition interlock
de8iG Arovilr or, at least ve (B) gdars floentthe date thé device
hsstrempveccbrdm atuhdopaet ngi ptahnet 6s v
disposed of in a manner compliant with relevant privacy laws and
Section 4(2)(e) of this administrative regulation.

Section 4. Certification of Ignition Interlock Devices and
Device Providers. (1) The Transportation Cabinet shall issue an
RFQ to device manufactures in order to certify manufacturers
eligible to provide ignition interlock services and commodities
required for the i mplementation
ignition interlock program.

(2) An ignition interlock device provider
certification of an ignition interlock device shall submit:

(a) An affidavit that the ignition interlock device complies with
specifications and certification requirements established in the

and

requesting
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RFQ;

(b) Documentation for each model from either an ISO 17025
accredited, independent testing laboratory or the NHTSA testing
laboratory that the ignition interlock device meets or exceeds the
current NHTSA model specifications and are incorporated by
reference; and

(c) Documentation that each ignition interlock device installed
shall be equipped with a functional camera that documents the
date, time, and photograph of all persons providing breath
samples to the ignition interlock device.

(3) An ignition interlock device
certification shall:

(a) Submit evidence that demonstrates successful experience
in the development and maintenance of an ignition interlock
service program, such as, for example, a resume or evaluation or
letter of recommendation, and a list of jurisdictions served by the
device provider;

(b) Provide a description of the training required including its
frequency, for persons employed by, contracted with, or permitted
by the provider to install, calibrate, remove, and provide
continuing support for participants and the devices;

(c) Provide a plan that includes a location map describing the
areas and |l ocations of the pr
and service facilities. The plan shall include at least one (1) fixed
facility in each of the twelve (12) highway districts;

(d) Agree to the random or designated selection process to
require coverage in underserved areas as established in the RFQ;

(e) Agree to initial service facility inspections, continuing
random inspections, and annual inspections of each service
facility by the cabinet or its designee. The provider shall also
agree to provide notice to the cabinet or its designee of the
opening of new service facilities to permit the inspection of the
facility within thirty (30) days of opening;

(f) Comply with all local business license and zoning
regulations, and with all federal, state, and local health, fire, and
building code requirements. The official valid business license
and tax document shall be posted in a conspicuous place at the
service facility immediately upon receipt if applicable;

(g) Provide a plan for the receipt, maintenance, and
destruction or return of
rules and the confidential
required by the Driveros
and other applicable statutes;

(h) Provide proof of insurance covering the liability related to
the manufacture, operation, installation, service, calibration, and
removal of the devices with policy limits as established in the
RFQ. The providerds
considered primary in the policy;

(i) Designate a provider representative authorized to speak on
behalf of and bind the device provider and designated to work
with the cabinet, the courts, and other agencies in the
administration of the ignition interlock program;

() Maintain a toll-free twenty-four (24) hour emergency phone
service that shall be used by participants to request assistance in
the event of operational problems related to the device and that
shall include technical assistance and aid in obtaining a roadside
service call if needed;

(k) Demonstrate the ability to maintain sufficient, secure
computer hardware and software compatible with the cabinet and
court requirements to record, compile, and transmit data and
information requested by the cabinet and the Administrative Office
of the Courts;

() Agree to provide expert or other required testimony in any
administrative, civil, or criminal proceedings pursuant to this
administrative regulation and KRS Chapters 186 and 189A;

(m) Provide a complete list of any contractual fees that the
participant may be required or requested to pay; and

(n) Adhere to the device settings as stated in the RFQ.

(4) Pursuant to Section (5)(8) of this administrative regulation,
device providers shall notify the cabinet within twenty-four (24)
hours electronically, or no later than seventy-two (72) hours by
mail, fax, or other method pursuant to KRS 189A.340 and
189A. 345 of a participantds

provider requesting

| iba xpressly y

court order.

(5) Each device provider shall give the cabinet access to
independently review the inter

(6) A device provider shall send the cabinet notification that
the participant has been violation-free for the required compliance
period as established in KRS 189A.340.

(a) For a participant who has incurred a first DUI offense
within a ten (10) year period, the provider shall send the cabinet
notification that the participant has been violation-free within the
first ninety (90) consecutive days of the required compliance
period.

(b) For a participant who has incurred any subsequent DUI
offenses within a ten (10) year period, the provider shall send the
cabinet notification that the participant has been violation-free
within the first one hundred twenty (120) consecutive days of the
required compliance period.

(c) The compliance period shall begin either ninety (90) days
prior to the conclusion of the identified incentive period if a
participant has incurred a first DUI offense within a ten (10) year
period or one hundred twenty (120) days prior to conclusion of the
identified incentive period if a participant has incurred any
subsequent DUI offenses within a ten (10) year period.

ovi d e r(d) Congpstemnt with anel dursdamt to ¢he processsestablished in

the RFQ, a provider shall provide either an interlock code or
bypass capability to automobile mechanics, thereby causing the
interlock device to be disabled during vehicle repair and
maintenance.

(8) A provider shall indemnify and hold harmless the
commonwealth and its employees and agents from all claims,
demands, or actions as a result of damages or injury to persons
or property, including death, that arise directly or indirectly out of
the installation, omission, failure of installation, servicing,
calibrating, or removal of an ignition interlock device. If the device
providero6s report of ignition
error, the cabinet, department, or cabinet or department
employees or agents shall be indemnified relevant to the error.

Section 5. Installation, Operation, Calibration, and Removal of
Devices. (1) An ignition interlock device shall be installed by or

parti ci p anderftise direstom and ssupenasiors dfsat device praniidéer hin
mai nt e ncanfoonanceowith ppeedutes af thepdavite piosider. e c or d s
Privacy

ock wus

inter|l

court
as

P r (2)tProc to instalfing the device, the3 proldderShalC obtair?2 ah@ 1

retain copies from the participant:

(a) Photo identification;

(b) The vehicle registration or title containing the VIN of the
vehicle designated as primary by the participant and the name or

i mames of thecoperatosstofaHe motor vehicle; and

(c) Consent of the participant or registered owner to install the
device.

(3)(@) The device shall be inspected or calibrated by a
technician designated by the device provider within thirty (30)
days of installation and every sixty (60) days thereafter.

(b) A participant shall have the option to service the device at
thirty (30) day intervals following the initial calibration.

(4) A service provider and technician shall use the calibration
units approved by NHTSA, which are hereby incorporated by
reference, and appearing on its list of Conforming Products List of
Calibrating  Units  for  Breath  Alcohol  Testers at
http://www.transportation.gov/odapc/conforming-product-list-
calibrating-units-breath-alcohol-testers.

(5) An ignition interlock device provider shall ensure that
technicians installing the device:

(@) Inspect, calibrate, or replace devices with a newly
calibrated device at each inspection as required;

(b) Retrieve data from ignition interlock device data logs for
the previous period and send the information to the appropriate
authority within twenty-four (24) hours electronically, or no later
than seventy-two (72) hours by mail, fax, or other method
requested by the recipient pursuant to KRS 189A.340;

(c) Record the odometer reading at installation and at service
appointments;

(d) Inspect devices and wiring for signs of tampering or

f ai | u rcicumvention, eeqoipl suspeaed Vidationst amd t@amsmifpviolgtionwi t h a
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reports pursuant to Section 8 of this administrative regulation; and

(e) Conform to other calibration requirements established by
the device manufacturer.

(6) If a participant fails to have the device inspected or
recalibrated as required by subsection (3)(a) of this section, the
ignition interlock device shall be programmed to enter into a lock-
out condition, at which time the vehicle shall be required to be
returned to the service provider.

(7) The participant shall be responsible for costs related to a
service call unless the interlock device failed through no fault of
the participant, in which case the device provider shall be
responsible for the applicable costs.

(8) Within ninety-six (96) hours of receipt of written notice
issued by the cabinet directing removal of the device, a device
provider shall, pursuant to this administrative regulation, notify the
participant that he or she shall return the vehicle with the installed
device for removal.

(9) If an ignition interlock device is removed for any reason,
components of the motor vehicle altered by the installation of the
device shall be restored to pre-installed conditions.

(10) The cabinet shall:

(a) Maintain a periodically updated, rotating list of certified
ignition interlock device providers and approved facilities that is
incorporated by reference and available at http://drive.ky.gov;

(b) Maintain an Ignition Interlock Application, TC 94-175 that
is incorporated by reference and is made available at
http://drive.ky.gov and in regional field offices and the central
office in Frankfort;

(c) Make available a uniform Certificate of Installation for
Ignition Interlock Device, TC 94-177, to be printed and distributed
by device providers to their approved service providers and
technicians documenting successful ignition interlock device
installation;

(d) Issue an ignition interlock license to eligible participants
upon receipt of a completed Certificate of Installation and in
compliance with the requirements of this administrative regulation.
The license shall have an in-force status and indicate that it is an
ignition interlock license by displaying a restriction code for an
ignition interlock device.

(e) Make available a uniform Certificate of Removal for
Ignition Interlock Device, TC 94-178, to be printed and distributed
by device providers to their approved service providers and
technicians documenting successful ignition interlock device
removal; and

(f) As established in Section 8(8) of this administrative
regul ation, remove the
record following receipt and review of the Certificate of Removal.

Section 6. Provider Suspension, Revocation,
Facility Closure, or Financial Insolvency.

(1) The cabinet shall indefinitely suspend or revoke
certification of an ignition interlock device provider or individual
service center contracted by the device provider if:

(a) A device in use by that provider and previously certified by
the cabinet is discontinued by the manufacturer or device
provider;

(b)
cancelled;

(c) The device provider makes materially false or inaccurate
information relating to

(d) There are defects in design, materials, or workmanship
causing repeated failures of a device;

(e) A device provider fails to fully correct an identified service
facility deficiency within thirty (30) days after having been notified
by the cabinet or its designee to do so;

(f) A service provider impedes, interrupts, disrupts, or
negatively impacts an investigation or inspection conducted by
the cabinet or its designee involving customer service issues,
vehicle damage, or a complaint brought by a third party;

(g) A public safety or client confidentiality issue with an
ignition interlock device provider, service facility, or technician is
identified;

(h) A provider becomes insolvent or files for bankruptcy;

Voluntary

The device provideros |

restriction

i abi
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(i) The device provider requests a voluntary withdrawal; or

() The provider fails to comply with the requirements
established in the RFQ used to apply for certification.

(2)(a) The device provider shall be given at least thirty (30)
days written notice of the existence of one (1) or more of the
conditions established in subsection (1) of this section by letter
from the Office of Highway Safety, served by certified mail, and
an opportunity to respond to the allegations or correct the
deficiencies within that period.

(b) The Office of Highway Saf et y shall <cons
response or lack of response if deciding to suspend for a period of
time or completely revoke the certification of the provider.

(c) The provider may appeal the decision of the Office of
Highway Safety. An appeal shall be made and conducted
pursuant to the provisions of KRS Chapter 13B.

(3) A device provider subject to revocation shall
responsible for and bear the costs associated with:

(a) Providing notice to participants; and

(b) The removal of currently installed devices and the
installation of a new device by a device provider in good standing.

(4) A provider subject to revocation shall continue to provide
services for currently installed devices for a time calculated by the
cabinet and based on the remaining ignition interlock period, but
no longer than ninety (90) days.

(5) A provider subject to suspension shall continue to provide
services for currently installed devices. There shall not be a new
ignition interlock installation during the period of suspension.

(6)(a) A provider that terminates certification or goes out of
business shall comply with the requirements established in
subsection (3) of this section and shall continue to provide
services in accordance with this administrative regulation for
currently installed devices for ninety (90) days from the date of the
provider 6s notification to
terminating ignition interlock services.

(b) A provider who terminates certification or goes out of
business shall submit plans for transferring existing participants to
other providers to ensure continuity of service.

(c) A transfer plan shall be submitted to the cabinet for review
by the Office of Highway Safety within thirty (30) days of the initial
notification of intent to cease operations in the commonwealth.

(d) The provider shall be solely responsible for notifying
participants with currently installed devices serviced by the
provider, and shall be solely responsible for charges related to
removal and installation of a device by a new provider.

be

Sectloa 7. Surrentlen &f Mqioa VehidledRegistaation Blates. 1)
A defendant who does not qualify for an ignition interlock license
shall surrender his or her license plate or plates pursuant to KRS
189A.085.

(2) Upon receipt of a request for a vehicle registration
inventory from a court, the cabinet shall:

(a) Conduct a search of the automated vehicle information
system;

(b) Identify motor vehicles owned or jointly owned by the
person named on the request; and

(c) Return the results of the search to the court by noon

t he

der

Vv

IEastern timie, nthe ekt avarking day ater theeraquest is eeteiwedl, if 0 r

the request is received by noon Eastern time. A request received
after noon Eastern time shall be returned to the court by the close

&, devi c e 6 sof uaneds the secnd everking dag after the rdquest is received.

(3) Upon receipt of a court order suspending a licensee's
plate pursuant to KRS 189A.085, the cabinet shall suspend the
licensee's registration. The cabinet shall not suspend the
registration of any person pursuant to KRS 189A.085 unless a
court order has been received.

(4) The court shall return each confiscated license plate to the
cabinet. The cabinet shall bear the responsibility for reasonable
postage or shipping costs for the return of confiscated license plate.

(5) After the motor vehicle registration suspension period has
expired, the county clerk shall reissue a motor vehicle registration
plate and registration receipt upon the request of the vehicle owner.

(a) If the registration period of the suspended license plate
has not expired, the new registration shall be issued pursuant to

ng

t

cabi
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KRS 186.180(2).

(b) If the suspended license plate has expired, the registration
shall be issued as a renewal registration pursuant to KRS
186.050.

Section 8. Violations and Compliance Periods. As established
in KRS 189A.070, the administrative suspension, incentive period,
and compliance-based review shall be established in the table in
this section.

DUI Offense DUI Suspension | Ignition Interlock Incentive Period Compliance-Based Review

1st Offense 6 month 4 month 90 consecutive days violation free
2nd Offense 18 month 12 month 120 consecutive days violation free
3rd Offense 36 month 18 month 120 consecutive days violation free
4th Offense or | 60 month 30 month 120 consecutive days violation free
Subsequent

Section 9. Monitoring. (1) The Division of Driver Licensing
shall monitor the reports provided by the device provider for
violations as established in KRS 189A.340(4)(b).

(2) Based on the date provided on the KIIP participation
approval letter indicating the beginning of the compliance period,

device providers shall, pursuant to Section 4 of this administrative
regulation, notify the cabinet of any violations under KRS
189A.340(4)(b) within twenty-four (24) hours of the occurrence of
the violation. The start of the compliance period for each offense
shall be established in the table in this subsection.

Offense DUI Suspension | Ignition Interlock Start of Compliance Period/Violation Reports
Incentive Period

1st Offense 6 month 4 month 1 month after ignition interlock license issuance

2nd Offense 18 month 12 month 8 months after ignition interlock license issuance

3rd Offense 36 month 18 month 14 months after ignition interlock license issuance

4th Offense or | 60 month 30 month 26 months after ignition interlock license issuance

Subsequent

(3) If the Division of Driver Licensing observes a violation, the
division shall note the violation on the driving record, and the time
credited shall be voided.

(4) Any appeal stemming from these determinations shall be
administered pursuant to Section 10 of this administrative
regulation.

(5) Law enforcement may, pursuant to KRS Chapter
189A.345, monitor for misdemeanor violations of KRS Chapter
189A.

(6) If ignition interlock providers are notified or discover
evidence or information that a participant or others have
committed an offense in violation of KRS 189A.345, the ignition
interlock provider shall provide notice of the alleged violation and
any corresponding information related to the alleged offense to
the cabinet and law enforcement within twenty-four (24) hours
electronically, or no later than seventy-two (72) hours by mail, fax,
or other method. The provider shall:

(a) Notify the cabinet of the name of the participant or other
offender and the location where the alleged offense occurred;

(b) Notify law enforcement in the county where the offense is
alleged to have occurred; and

(c) Provide all evidence to the law enforcement in the county
where the offense is alleged to have occurred, including, for
example, documents, photographs, alcohol test results, witness
names, and any other information related to the alleged offense.

(7) If the cabinet discovers evidence or information that a
participant or others have committed an offense in violation of
KRS 189A.345, the cabinet shall:

(a) Notify law enforcement in the county where the offense is
alleged to have occurred; and

(b) Provide all digital evidence to the law enforcement in the
county where the offense is alleged to have occurred, including,
for example, documents, photographs, alcohol test results,
witness names, and any other information related to the alleged
offense.

(8) Once the participant has complied with the Ignition
Interlock Incentive Period, the provider shall, pursuant KRS
189A.340(4)(b), issue a final report to the cabinet that verifies that
the participant has satisfied the compliance requirements of the
Ignition Interlock Incentive Period. Once the cabinet has made a
determination regarding the final report, the cabinet shall issue a
removal letter to the participant stating that the ignition interlock
device may be removed.

(9) A participant shall receive day-for-day credit for days that
the person held a valid ignition interlock license or while receiving
alcohol or substance abuse treatment in a licensed, inpatient
residential facility pursuant to KRS 189A.340(5) and 908 KAR

252

1:310.

(10) A participant shall not receive day-for-day credit for days
that the person utilizes the employer exemption pursuant to
189A.340.

(11) A participant in KIIP requesting removal of the device
shall complete the Removal Application, TC 94-189. The
application shall be reviewed by the cabinet, and, once the
cabinet has verified that the participant has satisfied the time limit
wi t hout viol ations, t he cabi
removal application and notify the participant of the approval to
remove the device pursuant to subsection 8 of this section.

(a) The participant shall not receive day-for-day credit for any
time the device is removed from the vehicle pursuant to Section 2
of this administrative regulation.

(b) Day-for-day credit shall resume based on the date on the
new certificate of installation pursuant to Section 2 of this
administrative regulation.

(c) If a participant removes the device without approval for
temporary removal, t he
immediately revoked. The participant may appeal this revocation.
An appeal shall be made pursuant to Section 10 of this
administrative regulation, or the participant may re-apply to KIIP.

(d) Unauthorized removal of a device or the failure to maintain
an installed device shall result in starting the ignition interlock
incentive period again. The ignition interlock incentive period shall
not extend beyond the maximum suspension time; and

(e)1. The participant may request one (1) opportunity to
temporarily suspend the day-for-day credits, and the request shall
be submitted to the Department of Vehicle Regulation, Division of
Driver Licensing, on a completed Removal Application, TC 94-
189. The request shall state the specific grounds for the request,
the length of time for the requested suspension, and a justification
for the length of time for the requested suspension. Failure to
complete the form shall result in automatic denial of the
participantdés request.

2. The Commissioner of the Department of Vehicle
Regulation, in concert with the Office of Highway Safety, shall
grant or deny the request to temporarily suspend the day-for-day
credit based on whether the participant has previously been
granted one (1) temporary suspension of the day-for-day credits
as established in subsection (e)1. The commissioner shall notify
the participant of the decision in writing within thirty (30) days of
the participantds request.

3. The Division of Driver Licensing shall note the suspension
ofday-forday credits on the

4. The participant 0 s failure to
suspension shall result in revocation from KIIP.

C

participantds

participant 0:¢
comply

W



VOLUME 47, NUMBER 2i AUGUST 1, 2020

5. The participant shall pay any applicable fees as
established in this administrative regulation, KRS Chapter 189A,
or the participant 6s ovider nesultirgérdm
the temporary suspension of day-for-day credit.

6. Any denials or grievances resulting from paragraph (e) of
this subsection shall not be subject to the appeals process
established by Section 10 of this administrative regulation.

Section 10. Appeals. (1) An appeal shall be conducted
pursuant to KRS 189A.370.

Section 11. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Kentucky Il gnition
175, July 2020;
(b) "Breath Alcohol l'gnition

TC 94-176, July 2020;

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation

wi t hestablishes tbens, icreates @ uniform certificate of installation for

ignition interlock devices, certifies the devices approved for use in
the Commonwealth, and creates an ignition interlock license to be
issued upon application approval.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will establish the regulatory requirements
of KRS 189A.350.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will

change this existing

I nt er | oc kadnfinisoagve a megukstipq | iThisa t adnoinistradive T €@guktibn

addresses the shift of the administration of this program from the

| n judiciallbranchkto thHe Rrgnsportatiom @abinBtt at e ment , 0

(b) The necessity of the amendment to this administrative

(c) "Certificate of I nstall ati onregulation: KRS L8A.350 refuires ethat the KrarBgoration e , 0
94-177, July 2020; Cabinet to promulgate administration regulations in order to

(d) "Certificate of Removal f or admistér this mogranh.nt er | ock Device, 0 TC
94-178, July 2020; (c) How the amendment conforms to the content of the

(e) AfKentucky Il gnition I nt er | auathorizindstatutgsr ThismmameAdménbcondoents to KRSt 189A.350
Applicat i-188 Juy20e@ 94 that requires the cabinet to implement the ignition interlock

(f) filgnition I nterl ockKi89,Rlelynov al prof@mguest , 0 TC 94
2020; and (d) How the amendment will assist in the effective

(9) AKentucky lgnition I nt er | o cakdminiBtratiorg ofa tire statutpst dhise amentieent kwill - clarify
Exemption Appl-196 dutyk02;h, 06 TC 914 provisions in the current administrative regulation.

(2) This material may be inspected, copied, or obtained, (3) List the type and number of individuals, businesses,
subject to applicable copyright law, at the Transportation Cabinet organizations, or state and local governments affected by this
Building, Department of Highways, 200 Mero Street, Frankfort, administrative regulation: This administrative regulation will affect:
Kentucky 40622, Monday through Friday, 8:00 a.m. through 4:30 companies desiring to provide ignition interlock devices and
p.m. services within Kentucky; motor vehicle drivers who violate KRS

(3) This material is also available at Transportation Cabinet 189A.010 (defendants); the cabinet's Division of Drivers Licensing
Regional Field Offices and on the cabinet's web site at within the Department of Vehi cl e Regul ation; the
http://drive.ky.gov. of Highway Safety within the Department of Highways; circuit

(4) Eligibility guidelines, applications, and medical
accommodation forms shall be made available electronically on
the cabinetds website at
through the Department of Vehicle Regulation regional field
offices. Regional field office locations and contact information
shall be available at http://drive.ky.gov.

(5) NHTSA ignition interlock device model specifications are
made available electronically at
nhtsa.gov/staticfiles/nti/pdf/811859.pdf.

(6) The calibration units approved by NHTSA are made
available electronically on its list of Conforming Products List of
Calibrating  Units for  Breath  Alcohol  Testers at
http://www.transportation.gov/odapc/conforming-product-list-
calibrating-units-breath-alcohol-testers.

(7) A periodically updated, rotating list of certified ignition
interlock device providers and approved facilities shall be made
available electronically at http://drive.ky.gov.

JIM GRAY, Secretary
MATT COLE, Acting Commissioner

APPROVED BY AGENCY: June 26, 2020

FILED WITH LRC: June 30, 2020 at 1 p.m.

CONTACT PERSON: Jon Johnson, Staff Attorney
Manager/Assistant General Counsel, Transportation Cabinet,
Office of Legal Services, 200 Mero Street, Frankfort, Kentucky
40622, phone (502) 564-7650, fax (502) 564-5238, email
jon.johnson@ky.gov

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Jon Johnson

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the requirements for the
administration and implementation of the ignition interlock
program.

(b) The necessity of this administrative regulation: This
administrative regulation is required by KRS 189A.350.
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clerks, and the Administrative Office of the Courts.
(4) Provide an analysis of how the entities identified in the

this administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions each of the regulated entities have to take
to comply with this regulation or amendment: Companies desiring
to provide ignition interlock devices and services will apply to the
cabinet for device certification and authorization; defendants will
apply for both the ignition interlock device and authorization to
operate with an ignition interlock license pursuant to court order or
conviction pursuant to KRS Chapter 189A; divisions within the
department will approve and process the application forms; and
ignition interlock licenses will be issued by the appropriate
authority.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities:
Defendants will pay a DUI service fee assessed by the court in
the amount of $50.

(c) As a result of compliance, what benefits will accrue to the
entities: If eligible pursuant to KRS Chapter 186, participants will
be approved to drive with an ignition interlock license, pursue the
benefits of reduced license suspension time, and obtain
immediate driving privileges; businesses desiring to provide
ignition interlock devices and services will be granted certification
for devices and authority to provide services.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: Inspections, mailing of documents and staff time
necessary to begin processing applications is estimated at
$525,000.

(b) On a continuing basis: In an amount not to exceed the
actual cost to the cabinet for issuing the ignition interlock license
to the participant.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Initially, FHWA-Hazard Elimination Fund; funds collected pursuant
to KRS 189A.350.

htt p: / / dpreviougquéstyon wlldbe impaated by either the imiplenteetation 6fo r m

TC
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(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: While
the intent is not for the state to incur costs, an increase in funding
will like be needed to implement this administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
The administrative fees created herein are pursuant to statute to
off-set any costs to KYTC.

(9) TIERING: Is tiering applied? No tiering is required for
device providers. All device providers meeting or exceeding the
qualifications will be treated the same. Tiering for applicants in
this program is pursuant to statute.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? KYTC Department
of Vehicle Regulation, Division of Driver Licensing, Office of
Highway Safety; circuit clerks, Administrative Office of the Courts,
county attorneys, law enforcement.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 189A.350.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. If
specific dollar estimates cannot be determined, provide a brief
narrative to explain the fiscal impact of the administrative
regulation. For local government, costs should be minimal as the
process is administratively driven and the regulatory actions will
be performed within the context of DUI prosecutions.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation is not expected to generate
revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation is not expected to generate
revenue.

(c) How much will it cost to administer this program for the
first year? Up to approximately $525,000.

(d) How much will it cost to administer this program for
subsequent years? In an amount not to exceed the actual cost to
the cabinet for issuing the ignition interlock license to the
participant.

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-): No revenues will be generated by this
program.

Expenditures (+/-): Additional programming to the driver
licensing system will need to be implemented. The cost is
unknown.

Other Explanation: The cabinet is unsure precisely how many
defendants will move for eligibility under this program and
whether efficiencies can be achieved if they do.

STATEMENT OF EMERGENCY
702 KAR 3:270E

Pursuant to KRS 13A.190(1)(a) and KRS 39A.180, the
promulgation of this emergency regulation is necessary to meet
an imminent threat to public health, safety, or welfare; to protect
human health; and to prevent loss of state funds. On March 6,
2020, Governor Andy Beshear signed Executive Order 2020-215
declaring a State of Emergency created by the Novel Coronavirus
(COVID-19). In response to this emergency situation, all school

254

districts closed schools to in-person classes beginning the week
of March 16, 2020. On March 18, 2020, Governor Beshear
entered Executive Order (EO) 2020-243 which encouraged all
Kentucky citizens take feasible measures to engage in
appropriate social distancing as recommended by the Centers for
Disease Control and Prevention (CDC) and Kentucky Department
of Public Health. Further, EO 2020-243 ordered the Kentucky
Department of Education (KDE) to take steps to ensure
appropriate social distancing, including permitting educational
requirements to be satisfied through online courses, to the extent
practicable. EO 2020-243 suspended statutes requiring physical
presence of participants in meetings or interactions. Kentucky
public schools remained closed to in-person classes for the
remainder of the 2019-20 school year to prevent the spread of
COVID-19. This emergency administrative regulation is being filed
to allow school districts the ability to provide and to receive
funding for a variety of instructional delivery models to meet the
needs of their students and communities in light of continued
COVID-19 risks and necessary prevention measures. These
models include traditional in-person instructional days, periods of
complete virtual learning through Non-Traditional Instruction
(NTI), and days of blended in-person and NTI delivery. This
emergency regulation is temporary in nature and will expire as
provided for in 13A.190. An ordinary administrative regulation
would not timely address the need for school districts to plan for
and deliver instruction for the 2020-21 school year. The agency
may, to the extent necessary, file another emergency regulation
upon expiration.

ANDY BESHEAR, Governor
JACQUELINE COLEMAN, Secretary

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(Emergency Amendment)

702 KAR 3:270E. SEEK funding formula.

EFFECTIVE: July 14, 2020
RELATES TO: KRS 156.035, 156.070, 157.320, 157.360,

157.370, 157.390, 157.410, 157.430, 157.440, 157.615,
157.620(1)(a), 158.060(1), 158.135, 160.470, 160.476
STATUTORY AUTHORITY: KRS 156.035, 156.070,

156.160(1)(j)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 156.035
and 156.070 set forth the Kentucky Board of Education's plenary
powers over the management and control of local school districts
and disbursement of state appropriations. KRS 156.160(1)(j)
requires the Kentucky Board of Education to promulgate
administrative regulations for the preparation of budgets and salary
schedules for the school districts under its management and
control. This administrative regulation is necessary to provide
guidelines for the calculations to distribute the funds to school
districts through the program to Support Education Excellence in
Kentucky (SEEK).

Section 1. Definitions. (1) "Atrisk student amount" means
fifteen (15) percent of the per pupil guaranteed base funding
amount calculated pursuant to KRS 157.360 times the sum of the
average daily membership of students approved for free meals the
prior fiscal year and the number of state agency children served
pursuant to KRS 158.135.

(2) "Calculated base SEEK funding" means the guaranteed
base funding provided in the biennial budget pursuant to KRS
157.360(1) plus the add-on components of the SEEK calculation
including at-risk, home and hospital, students with disabilities and
transportation pursuant to KRS 157.390(5) and the add-on
calculation for students with Limited English Proficiency.

(3) "Collection rate" means the tax receipts collected for the
prior year divided by the maximum revenue collectible.

(4) "Exceptional child amount" means the December 1
exceptional child count of the preceding fiscal year by exceptionality
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weighted as follows:

(a) 2.35 times the per pupil base funding amount calculated
pursuant to KRS 157.360(1) for students with severe disabilities;

(b) 1.17 times the per pupil base funding amount calculated
pursuant to KRS 157.360(1) for students with moderate disabilities;
and

(c) 0.24 times the per pupil base funding amount calculated
pursuant to KRS 157.360(1) for students with communications
disabilities.

(5) "Growth" means the percent change in the second month
average daily attendance times the prior year adjusted average
daily attendance pursuant to KRS 157.360(8).

(6) "Home and hospital instruction amount" means the total of
the prior year's home and hospital average daily attendance times
the per pupil base funding amount calculated pursuant to KRS
157.360(1), less the allotment for capital outlay as set forth in the
biennial budget.

(7) "LEP" means a student with Limited English Proficiency, as
defined in 703 KAR 5:001, Section 1(52).

(8) "Levied equivalent tax rate" means estimated permissive tax
revenue plus the current year's levied real estate tax rate, tangible
tax rate and motor vehicle tax rate per $100 of assessed value
times the current year's assessment of real estate, tangible property
and motor vehicles times the prior year's collection rate divided by
the total current year's property and motor vehicle assessment.

(9) "Maximum revenue collectible" means the figure determined
by multiplying the sum of the respective yields of the prior year
levied rates by the prior year assessed values of real estate,
tangible property and motor vehicles, and then adding the result to
the prior year's permissive tax revenue.

(10) "Net General Fund SEEK" means Total State SEEK minus
any allocation for Capital Outlay.

(11) "Partial Day" means a day containing less time than a
regular school day which a student attends on a regular basis as
approved by the local board of education.

(12) "State equalization amount" means 150 percent of the
statewide average per pupil property assessment as provided in the
biennial budget.

(13) "Tier | revenue" means revenue produced by a school
district tax levy which, when equalized by state funds with the state
equalization amount established by KRS 157.440(1)(a), generates
up to the maximum revenue allowable under KRS 157.440(1)(a).

(14) "Transportation funding" means prior fiscal year calculated
transportation costs for students in grades primary through twelve
(12) transported by school districts as calculated pursuant to KRS
157.370 and 702 KAR 5:020 adjusted by current year second
month growth in transported students.

Section 2. Applicability. Notwithstanding any administrative
regulation promulgated by the Kentucky Board of Education to the
contrary, the provisions of this emergency administrative regulation
shall apply to the 2020-21 school year only. To prevent the loss of
substantial state funding traditionally based on average daily
attendance (ADA) so that districts may utilize a variety of
instructional delivery models in _response to COVID-19, and
pursuant to the authority s deér
2020-243, KRS 157.360(2), (9)-(11), (13)(@), and (16), and
applicable corresponding provisions of 2020 Req. Sess. Ky. Acts
ch. 92, Part 1,C,1(2) and (4) that allot funding using ADA; and KRS
157.370(3) were suspended for the 2020-21 school year for SEEK
funding that will occur during the 2021-22 school year.

Section 3. SEEK Calculation Formula. (1) For school year
2020-21, the Kentucky Department of Education shall use the
school district attendance data selected by the district pursuant to
Senate Bill 177 (2020) to calculate the average daily attendance
used in calculating Support Education Excellence in Kentucky funds
as well as for any other state funding based in whole or in part on
average daily attendance for the district, except that a district shall
receive an amount equal to one-half (1/2) of the state portion of the
average statewide per pupil guaranteed base funding level for each
student who graduated early under the provisions of KRS 158.142.

(3) Current year data shall be used for property assessments

per 160.470(5), district tax rates levied, equivalent tax rates based
on tax levies, exceptional and LEP student counts, and state

equalization.[SEEK-Caleulation-Formula—(1)-Required-datafor-the
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This is to certify that the chief state school officer has
reviewed and recommended this administrative regulation prior to
its adoption by the Kentucky Board of Education, as required by
KRS 156.070(5).

KEVIN C. BROWN, Interim Commissioner
LU YOUNG, Chair

APPROVED BY AGENCY: July 10, 2020

FILED WITH LRC: July 14, 2020 at 4 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this proposed administrative regulation shall be
held on September 24, 2020, at 10 a.m. in the State Board Room,
5th Floor, 300 Sower Blvd, Frankfort, Kentucky. Individuals
interested in being heard at this meeting shall notify this agency in
writing five (5) working days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be canceled. This hearing is open
to the public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made
unless a written request for a transcript is made. If you do not
wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through September 30, 2020.

CONTACT PERSON: Todd G. Allen, Interim General
Counsel, Kentucky Department of Education, 300 Sower
Boulevard, 5th Floor, Frankfort, Kentucky 40601, phone 502-564-
4474, fax 502-564-9321; email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(a) What this administrative regulation does: For school year
2020-21, this emergency amendment requires the Kentucky
Department of Education to use the school district attendance data
selected by the district pursuant to Senate Bill (SB) 177 (2020) to
calculate the average daily attendance used in calculating Support
Education Excellence in Kentucky (SEEK) funding as well as for
any other state funding based in whole or in part on average daily
attendance for the district.

(b) The necessity of this administrative regulation: This
emergency amendment is necessary to prevent the loss of
substantial state funding traditionally based on average daily
attendance (ADA) so that districts may utilize a variety of
instructional delivery models that allow for social distancing and
remote learning as may be required in response to the COVID-19
public health emergency for the 2020-21 school year.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 156.035 and 156.070 set forth the
Kentucky Board of Education's plenary powers over the
management and control of local school districts and disbursement
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of state appropriations. KRS 156.160(1)(j) requires the Kentucky
Board of Education to promulgate administrative regulations for the
preparation of budgets and salary schedules for the school districts
under its management and control. This administrative regulation is
necessary to provide guidelines for the calculations to distribute the
funds to school districts through the program to Support Education
Excellence in Kentucky (SEEK). To prevent the loss of substantial
state funding traditionally based on average daily attendance (ADA)
so that districts may utilize a variety of instructional delivery models
in response to COVID-19, and pursuant to the authority set forth in
Governoros
(13)(a), and (16), and applicable corresponding provisions of 2020
Reg. Sess. Ky. Acts ch. 92, Part 1,C,1(2) and (4) that allot funding
using ADA; and KRS 157.370(3) were suspended for the 2020-21
school year for SEEK funding that will occur during the 2021-22
school year.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration
of the statutes by providing guidelines for the calculations to
distribute SEEK funds to school districts. To prevent the loss of
substantial state funding traditionally based on average daily
attendance (ADA) so that districts may utilize a variety of
instructional delivery models in response to COVID-19, and
pursuant to the authority set
2020-243, KRS 157.360(2), (9)-(11), (13)@), and (16), and
applicable corresponding provisions of 2020 Reg. Sess. Ky. Acts
ch. 92, Part 1,C,1(2) and (4) that allot funding using ADA; and KRS
157.370(3) were suspended for the 2020-21 school year for SEEK
funding that will occur during the 2021-22 school year.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: For the 2020-21 school year, the
emergency amendment requires the Kentucky Department of
Education (KDE) to use the student attendance data the district
chose pursuant to SB 177 (2020). This is in lieu of the funding
formula set forth in the existing regulation. The data the district
chose pursuant to SB 177 (2020) shall be used to calculate the
average daily attendance for SEEK funding purposes as well as for
any other state funding based in whole or in part on average daily
attendance for the district.

(b) The necessity of the amendment to this administrative
regulation: This emergency amendment is necessary to prevent the
loss of substantial state funding traditionally based on average daily
attendance (ADA) so that districts may utlize a variety of
instructional delivery models that allow for social distancing and
remote learning as may be required in response to the COVID-19
public health emergency for the 2020-21 school year.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 156.035 and 156.070 set forth the
Kentucky Board of Education's plenary powers over the
management and control of local school districts and disbursement
of state appropriations. KRS 156.160(1)(j) requires the Kentucky
Board of Education to promulgate administrative regulations for the
preparation of budgets and salary schedules for the school districts
under its management and control. This administrative regulation is
necessary to provide guidelines for the calculations to distribute the
funds to school districts through the program to Support Education
Excellence in Kentucky (SEEK). To prevent the loss of substantial
state funding traditionally based on average daily attendance (ADA)
so that districts may utilize a variety of instructional delivery models
in response to COVID-19, and pursuant to the authority set forth in
Governor 60s Eex 2020243 KRS 152.860(2), (9)-(11),
(13)(a), and (16), and applicable corresponding provisions of 2020
Reg. Sess. Ky. Acts ch. 92, Part 1,C,1(2) and (4) that allot funding
using ADA; and KRS 157.370(3) were suspended for the 2020-21
school year for SEEK funding that will occur during the 2021-22
school year.

(d) How the amendment will assist in the effective
administration of the statues: This administrative regulation will
assist in the effective administration of the statutes by providing
guidelines for the calculations to distribute SEEK funds to school

Ex e c 243] KRS 150.860(2)s (9)-@1),2 0
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districts. To prevent the loss of substantial state funding traditionally
based on average daily attendance (ADA) so that districts may
utilize a variety of instructional delivery models in response to
CovID-1 9, and pursuant to the
Executive Order 2020-243, KRS 157.360(2), (9)-(11), (13)(a), and
(16), and applicable corresponding provisions of 2020 Reg. Sess.
Ky. Acts ch. 92, Part 1,C,1(2) and (4) that allot funding using ADA,;
and KRS 157.370(3) were suspended for the 2020-21 school year
for SEEK funding that will occur during the 2021-22 school year.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: The Kentucky Department of Education
and local school districts.

(4) Provide an analysis of how the entities identified in
question (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities
identified in question (3) will have to take to comply with this
administrative regulation or amendment: For the 2020-21 school
year, the emergency amendment requires the Kentucky
Department of Education (KDE) to use the student attendance
data the district chose pursuant to SB 177 (2020). This is in lieu of
the funding formula set forth in the existing regulation. The data

calculate the average daily attendance for SEEK funding purposes
as well as for any other state funding based in whole or in part on
average daily attendance for the district. The amendment requires
the use of certain current year data for early graduation, property
assessments per 160.470(5), district tax rates levied, equivalent tax
rates based on tax levies, exceptional and LEP student counts, and
state equalization

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There are no expected new costs related to the
amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Districts will have the flexibility to
respond to the ongoing pandemic through the use of in-person,
nontraditional (NTI) and hybrid instructional models without the
risk of substantial loss of state funding. Because the NTI model
makes traditional attendance recording impracticable, this
administrative regulation requires KDE to use the same
attendance data that the district chose pursuant to SB 177 (2020).
This will allow the district to budget and plan for the 2021-22
school year.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: There are no expected additional costs in
implementing the emergency amendment.

(b) On a continuing basis: There ere are no expected on-
going costs related to the emergency amendment. This is a
temporary emergency amendment necessary only to respond the
current pandemic for the 2020-21 school year.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
KDE General Funds

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change, if it is an amendment: No

new fees of funding are necessary to implement the
administrative regulation.
(8) State whether or not this administrative regulation

established any fees or directly or indirectly increased any fees:
There are no direct or indirect fees.

(9) TIERING: Is tiering applied? Tiering was not applied. This
administrative regulation applies uniformly to all school districts.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT
1. What units, parts or divisions of state or local government

(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Kentucky

aut horit
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Department of Education and local school districts.

2. ldentify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 156.035 and 156.070 set forth the Kentucky Board
of Education’s plenary powers over the management and control of
local school districts and disbursement of state appropriations. KRS
156.160(1)(j) requires the Kentucky Board of Education to
promulgate administrative regulations for the preparation of budgets
and salary schedules for the school districts under its management
and control. This administrative regulation is necessary to provide
guidelines for the calculations to distribute the funds to school
districts through the program to Support Education Excellence in
Kentucky (SEEK). To prevent the loss of substantial state funding
traditionally based on average daily attendance (ADA) so that
districts may utilize a variety of instructional delivery models in
response to COVID-19, and pursuant to the authority set forth in
Governoros
(13)(a), and (16), and applicable corresponding provisions of 2020
Reg. Sess. Ky. Acts ch. 92, Part 1,C,1(2) and (4) that allot funding
using ADA; and KRS 157.370(3) were suspended for the 2020-21
school year for SEEK funding that will occur during the 2021-22
school year.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation is not expected to generate any
revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation is not expected to generate
any revenue.

(c) How much will it cost to administer this program for the
first year? The regulation is not expected to result in any new
costs.

(d) How much will it cost to administer this program for
subsequent years? The regulation is temporary and not expected
to result in any new costs.

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-): N/A.

Expenditures (+/-):N/A.

Other Explanation:

STATEMENT OF EMERGENCY
702 KAR 7:125E

Pursuant to KRS 13A.190(1)(a) and KRS 39A.180, the
promulgation of this emergency regulation is necessary to meet
an imminent threat to public health, safety, or welfare; to protect
human health; and to prevent loss of state funds. On March 6,
2020, Governor Andy Beshear signed Executive Order 2020-215
declaring a State of Emergency created by the Novel Coronavirus
(COVID-19). In response to this emergency situation, all school
districts closed schools to in-person classes beginning the week
of March 16, 2020. On March 18, 2020, Governor Beshear
entered Executive Order (EO) 2020-243 which encouraged all
Kentucky citizens take feasible measures to engage in
appropriate social distancing as recommended by the Centers for
Disease Control and Prevention (CDC) and Kentucky Department
of Public Health. Further, EO 2020-243 ordered the Kentucky
Department of Education (KDE) to take steps to ensure
appropriate social distancing, including permitting educational
requirements to be satisfied through online courses, to the extent
practicable. EO 2020-243 suspended statutes requiring physical
presence of participants in meetings or interactions. Kentucky
public schools remained closed to in-person classes for the

Ex e c 243] KRS 150.860(2)r (9)-@1),2 0
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remainder of the 2019-20 school year to prevent the spread of
COVID-19. This emergency administrative regulation is being filed
to allow school districts the ability to provide and to receive
funding for a variety of instructional delivery models to meet the
needs of their students and communities in light of continued
COVID-19 risks and necessary prevention measures. These
models include traditional in-person instructional days, periods of
complete virtual learning through Non-Traditional Instruction
(NTI), and days of blended in-person and NTI delivery. This
emergency regulation is temporary in nature and will expire as
provided for in 13A.190. An ordinary administrative regulation
would not timely address the need for school districts to plan for
and deliver instruction for the 2020-2021 school year. The agency
may, to the extent necessary, file another emergency regulation
upon expiration.

ANDY BESHEAR, Governor
JACQUELINE COLEMAN, Secretary

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(Emergency Amendment)

702 KAR 7:125E. Pupil attendance.

EFFECTIVE: July 14, 2020

RELATES TO: KRS 157.320, 157.350, 157.360, 158.030,
158.070, 158.100, 158.240, 159.010, 159.030, 159.035, 159.140,
159.170, 161.200

STATUTORY AUTHORITY: KRS 156.070, 156.160, 157.320,
158.070

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.160 requires the Kentucky Board of Education to promulgate
administrative regulation establishing standards which school
districts shall meet in student, program, service, and operational
performance. KRS 157.320 defines average daily attendance of
pupils for funding purposes under the Support Education
Excellence in Kentucky (SEEK) Program. [KRS-157.360-bases

i i ] KRS 158.030,

158.100, and 159.010 establish the age for compulsory school
attendance. KRS 158.070 defines the school term. KRS 158.240
and 159.035 define attendance credit for moral instruction and 4-
H activities. KRS 161.200 requires attendance records to be kept
by teachers. KRS 39A.180 authorizes the promulgation of
administrative requl ations t o
Order 2020-243 suspending KRS 158.070(9), 157.360(2), (9)-
(11), (13)(a), and (16), and applicable corresponding provisions of
2020 Reg. Sess. Ky. Acts ch. 92, Part 1,C,1(2) and (4) that allot
funding using average daily attendance; and KRS 157.370(3) for
the 2020-21 school year for SEEK payments that will occur during
the 2021-22 school vyear. This administrative requlation
establishes a uniform method of recording pupil attendance and
participation. This emergency amendment is necessary to
address the imminent threat to public health, safety, and welfare;
to protect human health; and to prevent loss of state funds while
safely and efficiently operating public schools during the 2020-21
school year in light of the COVID-19 public health emergency.

Section 1. Applicability. Notwithstanding any existing
administrative requlation promulgated by the Kentucky Board of
Education to the contrary, the provisions of this emergency
administrative regulation shall apply to the 2020-21 school year
only. To prevent the loss of substantial state funding traditionally
based on average daily attendance (ADA) so that districts may
utilize a variety of instructional delivery models in response to
COVID-1 9 |, and pursuant to the
Executive Order 2020-243 suspending KRS 158.070(9), KRS
157.360(2), (9)-(11), (13)(@), and (16), and applicable
corresponding provisions of 2020 Req. Sess. Ky. Acts ch. 92, Part
1,C,1(2) and (4) that allot funding using ADA; and KRS 157.370(3)
for the 2020-21 school year for SEEK funding that will occur during
the 2021-22 school year.

authorit



VOLUME 47, NUMBER 2i AUGUST 1, 2020

Section 2. Daily Participation[Attendance]. (1) Daily
participation[attendance] of pupils attending in person in

elementary schools shall be determined by taking attendance one
(1) time each day prior to the start of instruction and maintaining a
pupil entry and exit log at each school.

(2) Daily participation[attendance] of pupils attending in
person in middle and high schools shall be determined by taking
attendance by class period and maintaining a pupil entry and exit
log at each school.

(3) The pupil entry and exit log shall include the date, pupil
name, grade or homeroom, time of late arrival, time of early
departure (with the reason for both listed), and other information
required by the local board of education. For elementary pupils
who are signed out, the pupil entry and exit log shall also include
a signature of:

(a) A parent;

(b) A legal guardian; or

(c) An adult with proof of identification and for whom the
school has received a written authorization from the parent or
legal guardian.

(4) Pupils shall be physically present in the school to be
counted for participation[in-attendanee] except under the following
conditions:

(a) The pupil is a participant in a co-curricular instructional
activity that has been authorized by the local board of education
and is a definite part of the instructional program of the school;

(b) The pupil is a participant in an activity as provided in either
KRS 158.240 or 159.035;

(c) The pupil is participating in a[an—eff-site—virtual]l non-
traditional
means remote instruction in which the student is learning in a
location other than the traditional classroom using digital or other
alternative methods of learning.

1. For students learning through non-traditional instruction,
daily participation shall be measured through the interactions
between teachers and students.

2. Daily participation is a measure of student engagement in
instruction and not student performance.

3. Daily participation for students learning through non-
traditional instruction may be in real time during the school day or
at times outside of normal school hours and include at least one
of the following:

a. One on one video communication or phone calls between
teacher and student (or teacher and parent with smaller children
or students with special needs);

b. Group video communication or phone calls between the
teacher and a whole class or between a teacher and smaller
aroups of students within a class;

c. Student time logged into a learning management software
system completing assignments; or

d. Submission of paper-based assignments for students in a
non-digital, non-traditional setting.

4. Student participation for each school day shall be recorded
in_the Kentucky Student Information System. Participation for
students in _non-traditional instructional programs shall be
reported for every day the student is in the non-traditional setting
but may be recorded on a weekly schedule.

5. Districts shall work with students and families to engage
each student and promote participation in accordance with KRS
Kentucky Chapter 159, applicable administrative regulations, and
local board policies whether instruction is delivered in-person or

non-traditionally.[high—sechoel—class—er—bleck—A—pupil—may—be
counted-in-attendance-for-a-virtual-high-school-class-or-block-for
the-year o semesterin-which—the pupi-ihitially-enro ed—in—the
©asso bee.e'l the-pup demeonstrates p: © e’e Y ae];ee dance

(d) The pupil 6s ment al or
renders inadvisable attendance in a school setting, and the pupil
meets the requirements of KRS 159.030(2). A pupil being served
in the home/hospital program shall receive, at a minimum, the
instruction required pursuant to KRS 158.033[157279];

(e) The pupil has been court ordered to receive educational

instrudtriadndli o mpalo gri anms.t Sedidnts

services in a setting other than the classroom. A pupil being
served through a court order shall receive at a minimum, the
instruction required pursuant to paragraph (d) of this subsection;

(f) The pupil has an individual education program (IEP) that
requires less than full-time instructional services;

() The pupil is participating in standards-based,
performance-based credit that is awarded in accordance with 704
KAR 3:305, Section 7 and that falls within one (1) or more of the
categories of standards-based course work outlined in 704 KAR
3:305. A pupil may be counted as participating[ir-attendanee] for
performance-based credit for a class or block for the year or
semester in which the pupil initially enrolled in the class or block if
the pupil demonstrates proficiency in accordance with local
policies required by 704 KAR 3:305, Section 7; or

(h) The pupil participates in a school that is authorized by the
commissioner to design and deliver an educational program so
that all graduation requirements are based on pupil proficiency of
standards and performance, rather than time and Carnegie units,
as authorized in 704 KAR 3:305, Section 7.

(5) [Even-if-a pupil's-absence or tardy-is-due to factors beyond
the—pupi's—eontrob—including—inclement-weather orfalure—of-the
{6)] The Iecal board of education shall determine by local

board policy what constitutes an excused and an unexcused
absence.[

seheduled-school-day-for-the-pupil's-grade-level]

Section 3. Shortened School Day. A local board of education
may permit an arrangement whereby a pupil has a shortened
school day in accordance with KRS 158.060 or local board of
education policy. [Fhe—time—a—pupilis—in—attendance—shall-be
included-incaleulating-the-district s-average-daily-attendance:]

Section 4. Dual Enrollment. A local board of education may
permit an arrangement in which a pupil pursues part of
education under the direction and control of one (1) public school
and part of the pupil 6s

another public or nonpublic school. [Fhe-time-a-pupil-is-served-by

educati

t he

on

p |

un

each-publicschool-shall-be-inel—u-d-e-d—when—calecul ating

average-daily-attendanee:]

Section 5. Private School Placement. If a local school district,
under the provisions of KRS 157.360(7), enrolls a child with a
disability in a private school or agency, the private school or
agency shall certify the attendance of the child to the local school
district at the close of each school month.

Section 6. Age of Pupil. (1) If a local school district enrolls in

p hy s the emtty levelgrogramt ai papil whe wilenoteba five (5) gaars of
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age on or before

August 1 of the year of enrollment [4h&tetal

the conditions established in subsection (3) of this section shall be
met.

erage
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(2) If a local school district enrolls in the second level of the
primary program a pupil who will not be six (6) years of age on or
before August 1 of the year of enrollment,[—the-total-aggregate

i i 0 Ji they
conditions established in subsection (3) of this section shall be
met.

(3)(a) The local board of education shall have determined that
the pupil is eligible for enrollment in the appropriate level of the
primary program after academic, social, and developmental
progress records from multiple data sources are reviewed by a
team and determined to support accelerated placement. These
sources shall include:

1. Anecdotal records;

2. A variety of pupil work samples, including evidence of pupil
self-reflection; and

3. Standardized test results.

(b) The team shall be comprised of three (3) members who

have knowledge of the pupil 6s
Team members shall be chosen from these categories:

1. Teachers;

2. Parents;

3. Psychologists;

4. Principals; or

5. District specialists.

(c) At least one (1) team member shall represent the district
office and have an understanding of early childhood development
and knowledge of developmentally-appropriate practices.

(d) If a pupil is recommended by the local board of education
for accelerated placement into the entry or second level of the
primary program, the district shall forward that recommendation to
the department for approval with:

1. A list of data sources used in making the decision;

2. A list of all individuals who submitted the data sources;

3. Alist of team members; and

4. The data needed to create a pupil attendance record.

(3) A local school district shall enroll any resident pupil, not
holding a high school diploma, under the age of twenty-one (21)

years who wishes to enroll. [Fhe—days—attended

. 1

Section 7. Due Dates for Certain Reports. (1)(a) Districts shall
report district level participation rates for the 2020-21 school year
for in-person and non-traditional instruction to the department.

(b) Districts shall report the participation rate from the first day
of instruction through September 30, 2020 on or before October
15, 2020.

(c) Districts shall report the participation rate from October 1,
2020 through December 31, 2020 on or before January 15, 2021.
The report shall also include the cumulative district participation
rate for the year to date.

(d) Districts shall report the participation rate, including the
cumulative participation rate, for the entire school year no later
than July 1, 2021.

(2) The department shall post the district participation rates to
the departmentés website and
Research Commission within fifteen (15) days of the district report

submission deadlines.[Fhe-Growth-Factor-Repert-for-thefirst-two

Section 8. Nonresident Pupils. (1)(a) A written agreement
executed by local boards of education for enrollment of
nonresident pupils as provided by KRS 157.350(4)(a) shall be
filed in both the attending district and the resident district no later

than October 1 of the school year prior to the school year to which
it will apply.

(b) The written agreement shall include the specific terms to
which the districts have agreed.

at t e (t)dAdist of the naenrscokaf) monresidand pupils enrolled in the

attending district covered by the agreement shall be filed in both
the attending district and the resident district not later than
November 1 of the school year covered by the agreement.

(d) A change may be made to the original nonresident pupil
agreement up to the close of the school year to include the
nonresident pupils enrolling after the close of the second school
month. The amendment shall be filed in both the attending district
and the resident district no later than June 30 of each year.

(2) A list of the names of all nonresident pupils whose parent
is an employee of the district as provided by KRS 157.350(4)(b)
and who are not covered by the nonresident agreement shall be
filed in both the attending district and the resident district not later
than November 1 of the school year.

e | @)mrkan agrekemest kannot be reacimed forahe ierrollntente s .

of nonresident pupils as provided in KRS 157.350(4)(a), a local
board of education may file an appeal to the commissioner no
later than October 15 of the school year prior to the school year to
which an agreement would apply.

(b) A local board of education shall file its appeal to the
commissioner in person or by mail at the following address:
Commissioner of Education; Nonresident Student Appeal; 300
Sower Boulevard, 5" Floor; Frankfort, Kentucky 40601. A local
board of education filing an appeal to the commissioner shall
include written arguments and documents in support of its
position.

(c) Upon receipt of an appeal pursuant to KRS 157.350(4)(a),
the commissioner shall notify the local boards of education
involved in the dispute and provide a deadline not to exceed
twenty (20) calendar days for the responding local board of
education to file written arguments and documents supporting its
position. The commissioner shall issue a written decision settling
the dispute within thirty (30) calendar days following the deadline
for the responding local board of education to file written

a f farguments and doqumgnts suppsrting its position.

(4)(@ A local board of education may appeal the

commi ssi oner 6s totheistatd beand ofleducdtian byo n

filing a notice of appeal and request for hearing no later than
fifteen (15) calendar days following issuance of the

commi ssionerds written decision.

(b) A notice of appeal and request for hearing from a local
board of education shall include:

1. the name of the school district filing the notice of appeal
and request for hearing;

2. the case number, if any,
written decision;

3. the date of the commissionero6s

4. a statement of the issues which form a basis for the notice
of appeal and request for hearing; and

5. the signature of the local board of education chair or

counsel authorized to act on behalf of the local board of
education.
i d(e) Adocachmgrdyof d@dacatidntsleall fileety motce af tappeak
and request for hearing in person or by mail at the following
address: Kentucky Board of Education; General Counsel;
Nonresident Student Appeal; 300 Sower Boulevard, 5" Floor;
Frankfort, Kentucky 40601.

(5)(@) Upon receipt of a notice of appeal and request for
hearing, a notice of hearing pursuant to KRS 13B.050 shall be
issued and a hearing officer shall be assigned pursuant to KRS
13B.030.

(b) Following issuance of a notice of hearing and assignment
of a hearing officer as set forth in subsection (5)(a) of this Section,
the hearing officer shall preside over the matter and schedule an
administrative hearing pursuant to KRS Chapter 13B to conclude
no later than sixty (60) calendar days following the notice of
hearing described in subsection (5)(a) of this Section.

(c) Following conclusion of administrative hearings not
conducted before a quorum of the state board, the hearing officer
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shall issue a recommended order to the state board of education
pursuant to KRS 13B.110.

(d Parties may file
recommended order pursuant to KRS 13B.110.

(e) Foll owing receipt of t he
order and any exceptions filed by the parties, or following
conclusion of the administrative hearing if conducted before a
quorum of the state board of education, the state board of
education shall issue a final order pursuant to KRS 13B.120.

exceptions

Section 9. [Weather-related-Low-Attendance Days.(1)-The

Seection—10:] Nontraditional Instruction Program Health and
Safety Closings. (1) For the 2020-21 school year, each school
term shall include no less than the equivalent of the student
instructional year in subsection (1)(f) of KRS 158.070, or a
variable student instructional year in subsection (1)(h) of KRS
158.070, except that the commissioner of education may grant
the equivalent of an unlimited number of student attendance days
for_school districts that have a nontraditional instruction plan
approved by the commissioner of education on days when the
school district is closed for health or safety reasons. (2) The
district's plan shall indicate how the nontraditional instruction
process shall be a continuation of learning that is occurring on
reqular student attendance days. Instructional delivery methods,
including the use of technology, shall be clearly delineated in the

p_[elélheéMR—ma%

Section 10.[3%] Original Source of Participation and
Attendance Data. (1) The school's records of daily participation

[ ;

-] pupil entry and exit logs, and the
Home/Hospital Program Form, shall be the original source of
[attendanee] data for all pupils enrolled in the public common
schools for school year 2020-21[-and-shall-be-verified-at-the-end

aily

£3)] The school's records of daily participation, and previous

y e a atterilance and tenth month teacher's monthly attendance
reports shall be retained at least twenty (20) years. For years prior
to the 2020-21 school year,[Fhe] daily and class period absentee
lists, and pupil entry and exit logs shall be retained at least two (2)
full school years after the current school year.

Section 12. Enroliment Codes. The following entry, reentry,
and withdrawal codes shall be used to indicate the enrollment
status of pupils:

(1) EO1 - A pupil enrolled for the first time during the current
year in either a public or nonpublic school in the United States;

(2) EO2 - A pupil previously enrolled during the current school
year in either a public or nonpublic school in another state who
has not previously enrolled in Kentucky during the current school
year;

261

(3) EO3 - A pupil enrolling for the first time during the current
school year in either a public or nonpublic school, who withdrew
as@ W07, w4 ormesfer previgus sohbdl yiearse r 6 s

(4) RO1 - A pupil received from another grade or grade level

h eiathel sante schbobl fyeiarc oe having a chamge inrsaheduledsgudture

or enroliment service type;

(5) RO2 - A pupil received from another public school in the
same public school district;

(6) R0O6 - A pupil reentering the school after dropping out,
discharge, or expulsion from a school district in Kentucky during
the current school year, who has not entered any other school
during the intervening period;

(7) R20 - A pupil previously enrolled in a home school in
Kentucky during the current school year;

(8) R21 - A pupil previously enrolled in any public or
nonpublic school (excluding home schools) in Kentucky during the
current school year;

(9) W01 - A pupil transferred to another grade in the same
school or with grade level changes in the same school mid-year,
or with a change in schedule structure or enrollment service type.
The reentry code to use with W01 shall be R01;

(10) W02 - A pupil transferred to another public school in the
same public school district. The reentry code to use with W02
shall be R02;

(11) WO7 - A pupil withdrawn due to those communicable
medical conditions that pose a threat in school environments
listed in 902 KAR 2:020, Section 2(1), accompanied by a doctor's
statement certifying the condition, or any other health-related
condition for which the pupil is too ill to participate in regular
school attendance, local homebound instructional services or
hospital setting instructional services, or if the pupil has obtained
a doctor's statement certifying the condition. The reentry code to
use with W07 shall be RO6;

(12) W08 - A pupil withdrawn due to death;

(13) W12 - A pupil under the jurisdiction of the court. For
purposes of the W12 code, a pupil may be considered under the
jurisdiction of the court on the day the petition is filed with the
court. The reentry code to use with W12 shall be R06. For
accountability purposes, a W12 shall be considered a dropout if
the district cannot substantiate enrollment in the proper
educational setting as designated by the court;

(14) W17 - An entry level pupil in the primary program,
withdrawn during the first two (2) months enrolled due to
immaturity or mutual agreement by the parent, guardian or other
custodian and the school in accordance with 704 KAR 5:060;

(15) W20 - A pupil transferred to a home school. The reentry
code to use with W20 shall be R20;

(16) W21 - A pupil transferred to a nonpublic school
(excluding home school). The reentry code to use with W21 shall
be R21;

(17) W22 - A pupil who has transferred to another Kentucky
public school district and for whom a request for pupil records has
beart réceivedioa enrollenenishasteen seilstantiated; s 6

(18) W23 - A pupil withdrawn for a second or subsequent time
who initially withdrew as a W24 or W25 during the current school
year,

(19) W24 - A pupil who has moved out of this public school
district for whom enrollment elsewhere has not been
substantiated or failed to attend on the first day of school in a
district but thereafter enrolled in the district;

(20) W25 i A pupil who is at least eighteen (18) years of age
and has withdrawn from public school;

(21) W26 - A pupil who has withdrawn from school after
completing a secondary GED program and receiving a GED
certificate;

(22) W27 i A pupil who has withdrawn from school and
subsequently received a GED;

(23) W28 - A pupil who has reached the maximum age for
education services without receiving a diploma or an alternative
high school diploma;

(24) W29 - A pupil who has moved out of state or out of the
United States;

(25) W30 - A pupil with an IEP enrolled in Grade 14 who has
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previously received an alternative high school diploma, re-
enrolled, and withdrew in the middle of the reporting school year;

(26) CO1 - A pupil who completes the school year in the
school of the most current enroliment;

(27) GO1 - A pupil who graduates in less than four (4) years;

(28) GO2 - A pupil who graduates in four (4) years;

(29) GO3 - A pupil who graduates in five (5) or more years;

(30) GO4 - A pupil who graduates in six (6) or more years;
and

(31) NS - A pupil who completed the prior year with a C01
and was expected to enroll in the district but did not enroll by
October 1 of the current year whose enrollment elsewhere cannot
be substantiated.

Section 13. Suspension. (1) For a pupil who has been
suspended, a code of S shall be used to indicate the days
suspended.

(2) Suspension shall be considered an unexcused absence
and for the 2020-21 school year, days ineligible to be counted
towards participation.

Section 14. Ethnicity. The ethnicity of each pupil shall be
designated as either Hispanic/Latino or not Hispanic/Latino. The
designation shall be "Hispanic/Latino" if the person is of Mexican,
Puerto Rican, Cuban, Central or South American, or other
Spanish culture of origin regardless of race. The term "Spanish
origin" may be used in addition to "Hispanic/Latino".

Section 15. Racial Category Codes. One (1) or more of the
following racial codes shall be used to indicate the racial category
of pupils:

(1) White - A person having origins in any of the original
peoples of Europe, North Africa, or the Middle East;

(2) Black or African American - A person having origins in any
of the black racial groups of Africa;

(3) Asian - A person having origins in any of the original
peoples of the Far East, Southeast Asia, or the Indian
subcontinent including, for example, Cambodia, China, India,
Japan, Korea, Malaysia, Pakistan, the Philippine Islands,
Thailand, or Vietnam;

(4) American Indian or Alaskan Native - A person, having
origins in any of the original peoples of North America and South
America (including Central America), who maintains cultural
identification through tribal affiliation or community attachment;
and

(5) Native Hawaiian or other Pacific Islander - A person
having origins in any of the original peoples of Hawaii, Guam,
Samoa, or other Pacific Islands.

Section 16. Withdrawal and Transfer Records. (1) The
request for records and other information involving the withdrawal
and transfer of pupils shall be processed by the local
superintendent or his or her designee pursuant to KRS 159.170,
and shall be maintained in

Section 17. Incorporation by Reference. (1) "Home/Hospital
Program Form", October 2019, is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of
Education, 300 Sower Boulevard, 5th Floor, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

This is to certify that the chief state school officer has
reviewed and recommended this administrative regulation prior to
its adoption by the Kentucky Board of Education, as required by
KRS 156.070(5).

KEVIN C. BROWN, Interim Commissioner
LU YOUNG, Chair

APPROVED BY AGENCY: July 10, 2020

FILED WITH LRC: July 14, 2020 at 4 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this proposed administrative regulation shall be

t he

held on September 24, 2020, at 10 a.m. in the State Board Room,
5th Floor, 300 Sower Blvd, Frankfort, Kentucky. Individuals
interested in being heard at this meeting shall notify this agency in
writing five (5) working days prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be canceled. This hearing is open
to the public. Any person who wishes to be heard will be given an
opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made
unless a written request for a transcript is made. If you do not
wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through September 30, 2020.
CONTACT PERSON: Todd G. Allen, Interim General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321; email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(a) What this administrative regulation does: This emergency
amendment is required due to the ongoing COVID-19 Pandemic.
The amendment will enable school districts to provide various
types of student instruction for the 2020-21 school year without
the loss of significant funding. In order to respond to the public
health pandemic, school districts must deliver student instruction
in new and innovative ways. These new and innovative ways
include traditional in-person, non-traditional (NTI) remote and
hybrid instructional models. The NTI model does not allow for the
collection of student attendance data under the current
attendance recording system. This administrative regulation
establishes a method for recording and reporting student
participation rather than attendance for in-person, NTI and hybrid
instructional models. It also authorizes the Commissioner of
Education to grant an unlimited number of NTI days to districts.

(b) The necessity of this administrative regulation: As stated
above, this emergency regulation is necessary to respond to the
ongoing COVID-19 public health pandemic. Because of the need
to social distance and adhere to Centers for Disease Control
(CDC) and Kentucky Department of Public Health (DPH)
guidelines, school districts must provide student instruction in new
and innovative ways. These innovative ways, particularly NTI,
make the current attendance model impracticable for the 2020-21
school year. Thus, it is temporarily necessary to provide for an
alternate  means of recoding student participation and
engagement. This emergency amendment sets forth the
mechanisms for recording and reporting of student participation. It
also permits the Commissioner of Education to grant an unlimited
number of district NTI days during the 2020-21 school year to
permit districts flexibility in their local response to the public health
pandemic.

pupi |(® Bowphe admaistmtive reglilatibneonforms to the content
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of the authorizing statutes: This emergency amendment conforms
to the authorizing statutes as follows: KRS 150.160 requires the
Kentucky Board of Education to promulgate administrative
regulation establishing standards which school districts shall meet
in student, program, service, and operational performance. KRS
157.320 defines average daily attendance of pupils for funding
purposes under the Support Education Excellence in Kentucky
(SEEK) Program. KRS 158.030, 158.100, and 159.010 establish
the age for compulsory school attendance. KRS 158.070 defines
the school term. KRS 158.240 and 159.035 define attendance
credit for moral instruction and 4-H activities. KRS 161.200
requires attendance records to be kept by teachers. KRS 39A.180
authorizes the promulgation of administrative regulations to
effectuate
158.070(9), 157.360(2), (9)-(11), (13)(a), and (16), and applicable
corresponding provisions of 2020 Reg. Sess. Ky. Acts ch. 92, Part
1,C,1(2) and (4) that allot funding using average daily attendance;
and KRS 157.370(3) for the 2020-21 school year for SEEK
payments that will occur during the 2021-22 school year. This

gover nor 613 sdispending KRSV e
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administrative regulation establishes a uniform method of
recording pupil attendance and participation. This emergency
amendment is necessary to address the imminent threat to public
health, safety, and welfare; to protect human health; and to
prevent loss of state funds while safely and efficiently operating
public schools during the 2020-21 school year in light of the
COVID-19 public health emergency.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation establishes a uniform method of
recording pupil attendance and participation. This emergency
amendment is necessary to address the imminent threat to public
health, safety, and welfare; to protect human health; and to
prevent loss of state funds while safely and efficiently operating
public schools during the 2020-21 school year in light of the
COVID-19 public health emergency.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: This emergency amendment sets forth
the mechanisms for recording and reporting student participation
rather than attendance. It also permits the Commissioner of
Education to grant an unlimited number of district NTI days during
the 2020-21 school year to permit districts flexibility in their local
response to the public health pandemic.

(b) The necessity of the amendment to this administrative
regulation: This emergency regulation is necessary to respond to
the ongoing COVID-19 pandemic. Because of the need to social
distance and adhere to Centers for Disease Control (CDC) and
Kentucky Department of Public Health (DPH) guidelines, school
districts must provide student instruction in new and innovative
ways. These innovative ways, particularly NTI, make the current
attendance model impracticable. Thus, it is temporarily necessary
to provide for an alternate means of recoding student participation
and engagement rather than attendance. It is also necessary that
districts be able to provide NTI instruction. The amendment
authorizes the Commissioner of Education to grant an unlimited
number of NTI days to districts.

(c) How the amendment conforms to the content of the
authorizing statutes: This emergency amendment conforms to the
authorizing statutes as follows: KRS 150.160 requires the
Kentucky Board of Education to promulgate administrative
regulation establishing standards which school districts shall meet
in student, program, service, and operational performance. KRS
157.320 defines average daily attendance of pupils for funding
purposes under the Support Education Excellence in Kentucky
(SEEK) Program. KRS 158.030, 158.100, and 159.010 establish
the age for compulsory school attendance. KRS 158.070 defines
the school term. KRS 158.240 and 159.035 define attendance
credit for moral instruction and 4-H activities. KRS 161.200
requires attendance records to be kept by teachers. KRS 39A.180
authorizes the promulgation of administrative regulations to
effectuate
158.070(9), 157.360(2), (9)-(11), (13)(a), and (16), and applicable
corresponding provisions of 2020 Reg. Sess. Ky. Acts ch. 92, Part
1,C,1(2) and (4) that allot funding using average daily attendance;
and KRS 157.370(3) for the 2020-21 school year for SEEK
payments that will occur during the 2021-22 school year. This
administrative regulation establishes a uniform method of
recording pupil attendance and participation. This emergency
amendment is necessary to address the imminent threat to public
health, safety, and welfare; to protect human health; and to
prevent loss of state funds while safely and efficiently operating
public schools during the 2020-21 school year in light of the
COVID-19 public health emergency.

(d) How the amendment will assist in the effective
administration of the statues: This emergency regulation is
necessary to respond to the ongoing COVID-19 pandemic.
Because of the need to social distance and adhere to Centers for
Disease Control (CDC) and Kentucky Department of Public
Health (DPH) guidelines, school districts must provide student
instruction in new and innovative ways. These innovative ways,
particularly NTI, make the current attendance model
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impracticable. Thus, it is temporarily necessary to provide for an
alternate means of recoding student participation and
engagement rather than attendance. It is also necessary that
districts be able to provide NTI instruction. The amendment
authorizes the Commissioner of Education to grant an unlimited
number of NTI days to districts.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Local school districts

(4) Provide an analysis of how the entities identified in
guestion (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities
identified in question (3) will have to take to comply with this
administrative regulation or amendment: School districts will have
to record student participation in Infinite Campus (IC), the
statewide student information system. This is the same software
platform where districts currently record student attendance. The
Kentucky Department of Education (KDE) is currently working
with IC to develop the recording and reporting tools. School
districts must report student participation rates to KDE and the
Legislative Research Commission three times during the 2020-21
school year. Districts may also apply to the Commissioner of
Education for unlimited NTI days to provide remote instruction to
students as-needed.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There are no expected additional cost to school
districts.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): This emergency amendment is
required due to the ongoing COVID-19 Pandemic. The
amendment will enable school districts to provide various types of
student instruction for the 2020-21 school year without the loss of
significant funding. In order to respond to the pandemic, school
districts must deliver student instruction in new and innovative
ways. These new and innovative ways include traditional in-
person, non-traditional (NTI) remote and hybrid instructional
models. The NTI model does not allow for the collection of
student attendance data under the current attendance recording
system. This administrative regulation establishes a method for
recording and reporting student participation rather than
attendance for in-person, NTI and hybrid instructional models. It
also authorizes the Commissioner of Education to grant an
unlimited number of NTI days to districts.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: There are no expected additional costs to school
districts in implementing the emergency amendment.

(b) On a continuing basis: There are no expected on-going
additional costs related to this emergency amendment. This is a

O r tehmporarye&dgency amendment necessary only to respond the

current pandemic.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
KDE General Funds

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change, if it is an amendment: No

new fees of funding are necessary to implement the
administrative regulation.
(8) State whether or not this administrative regulation

established any fees or directly or indirectly increased any fees:
There are no direct or indirect fees.

(9) TIERING: Is tiering applied? Tiering was not applied. This
administrative regulation applies uniformly to all school districts.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT
1. What units, parts or divisions of state or local government

(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? School districts
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2. ldentify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. This emergency amendment conforms to the
authorizing statutes as follows: KRS 150.160 requires the
Kentucky Board of Education to promulgate administrative
regulation establishing standards which school districts shall meet
in student, program, service, and operational performance. KRS
157.320 defines average daily attendance of pupils for funding
purposes under the Support Education Excellence in Kentucky
(SEEK) Program. KRS 158.030, 158.100, and 159.010 establish
the age for compulsory school attendance. KRS 158.070 defines
the school term. KRS 158.240 and 159.035 define attendance
credit for moral instruction and 4-H activities. KRS 161.200
requires attendance records to be kept by teachers. KRS 39A.180
authorizes the promulgation of administrative regulations to
effectuate
158.070(9), 157.360(2), (9)-(11), (13)(a), and (16), and applicable
corresponding provisions of 2020 Reg. Sess. Ky. Acts ch. 92, Part
1,C,1(2) and (4) that allot funding using average daily attendance;
and KRS 157.370(3) for the 2020-21 school year for SEEK
payments that will occur during the 2021-22 school year. This
administrative regulation establishes a uniform method of
recording pupil attendance and participation. This emergency
amendment is necessary to address the imminent threat to public
health, safety, and welfare; to protect human health; and to
prevent loss of state funds while safely and efficiently operating
public schools during the 2020-21 school year in light of the
COVID-19 public health emergency.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
The administrative regulation will not generate revenue for the
school district. The regulation requires districts to record student
participation rather than student attendance. This enables districts
to provide in-person, NTI and hybrid models of student instruction.
Additionally, it authorizes the Commissioner of Education to grant
an unlimited number of NTI days. The regulation provides districts
with the flexibility required to provide student instruction for the
2020-21 school year given the on-going pandemic.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation is not expected to generate
any revenue.

(c) How much will it cost to administer this program for the
first year? The regulation is not expected to result in any new
costs.

(d) How much will it cost to administer this program for
subsequent years? The regulation is temporary and not expected
to result in any new costs.

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-): N/A.

Expenditures (+/-): N/A.

Other Explanation:

STATEMENT OF EMERGENCY
803 KAR 25:089E

The Department of Workers' Claims must amend this
administrative regulation by emergency to comply with KRS
342.035(1) which requires that the schedule of fees be reviewed
and updated, if appropriate, every two (2) years on July 1.
Medical costs in the workers' compensation system shall be fair,
current, and reasonable for similar treatment in the same
community where paid for by general insurers. The medical fee
schedule meets this statutory guideline. By complying with that
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statutory guideline, the medical fee schedule update insures
injured employees receive quality and appropriate health care and
medical providers are appropriately compensated. This
emergency regulation complies with the statutory mandate of
being in place by July 1 and protects human health and public
health, safety, and welfare by updating medical costs. Our current
administrative regulation incorporates the 2018 fee schedule
which has been updated and revised to address the current
medical costs. Because the medical fee schedule is updated
pursuant to KRS 342.035(1), the current regulation must be
amended to incorporate the new schedule. This emergency
regulation will be replaced by an ordinary administrative
regulation.

ANDY BESHEAR, Governor

Or RDBERT R. 3®ISHER, Commissioner

LABOR CABINET
Department of Workers' Claims
(Emergency Amendment)

803 KAR 25:089E. Workers' compensation medical fee
schedule for physicians.

EFFECTIVE: July 1, 2020

RELATES TO: KRS 342.0011(32),
342.035

STATUTORY AUTHORITY: KRS 342.020, 342.035(1), (4)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
342.035(1) requires the commissioner of the Department of
Workers' Claims to promulgate administrative regulations to
ensure that all fees, charges and reimbursements for medical
services under KRS Chapter 342 are limited to charges that are
fair, current, and reasonable for similar treatment of injured
persons in the same community for like services, where treatment
is paid for by general health insurers. KRS 342.035(4) requires
the commissioner to promulgate an administrative regulation
establishing the workers' compensation medical fee schedule for
physicians. Pursuant to KRS 342.035, a schedule of fees is to be
reviewed and updated, if appropriate, every two (2) years on July
1. This administrative regulation establishes the medical fee
schedule for physicians.

342.019, 342.020,

Section 1. Definitions. (1) "Medical fee schedule" means the
2020 Kentucky Workers' Compensation Schedule of Fees for

Physicians[2018Kentueky—Weorkers—Compensation-Schedule—of
Fees for Physicians].
(2) "Physician” is defined by KRS 342.0011(32).

Section 2. Services Covered. (1) The medical fee schedule
shall govern all medical services provided to injured employees
by physicians under KRS Chapter 342.

(2) The medical fee schedule shall also apply to other health
care or medical services providers to whom a listed CPT code is
applicable unless:

(@) Another fee schedule of the Department of Workers'
Claims applies;

(b) A lower fee is required by KRS 342.035 or a managed
care plan approved by the commissioner pursuant to 803 KAR
25:110; or

(c) An insurance carrier, self-insured group, or self-insured
employer has an agreement with a physician, medical bill vendor,
or other medical provider to provide reimbursement of a medical
bill at an amount lower than the medical fee schedule.

Section 3. Fee Computation. (1) The appropriate fee for a
procedure or item covered by the medical fee schedule shall be
the Maximum Allowable Reimbursement (MAR) listed in the
2020[2618] Kentucky Workers' Compensation Schedule of Fees
for Physicians for those procedures or items for which a specific
monetary amount is listed; and[:]

(2) Procedures Listed Without Specified Maximum Allowable
Reimbursement Monetary Amount: The appropriate fee for a
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procedure or item for which no specific monetary amount is listed
shall be determined and calculated in accordance with numerical
paragraph six (6) of the General Instructions of the medical fee
schedule unless more specific Ground Rules are applicable to
that service or item, in which case the fee shall be calculated in
accordance with the applicable Ground Rules;

(3) The resulting fee shall be the maximum fee allowed for the
service provided.

Section 4. (1) A physician or healthcare or medical services
provider located outside the boundaries of Kentucky shall be
deemed to have agreed to be subject to this administrative
regulation if it treats a patient who is covered under KRS Chapter
342.

(2) Pursuant to KRS 342.035, medical fees due to an out-of-
state physician or healthcare or medical services provider shall be
calculated under the fee schedule in the same manner as for an
in-state physician.

Section 5. Incorporation by Reference. (1) "2020 Kentucky
Workers' Compensation Schedule of Fees for Physicians"[2018
Kentucky—\Werkers—Compensation—Sehedle—of—ees—for
PhysiciansJuly-1,-2018-edition]the edition effective July 1, 2020,
is incorporated by reference

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of Workers'
Claims, Mayo-Underwood Building 3rd Floor, 500 Mero
Street[Prevention—Park—657—Chambertin—Avenue], Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

This is to certify the commissioner has reviewed and
recommended this administrative regulation prior to its adoption,
as required by KRS 342.260, 342.270 and 342.285.

ROBERT L. SWISHER, Commissioner

APPROVED BY AGENCY: July 1, 2020

FILED WITH LRC: July 1, 2020 at 10 a.m.

CONTACT PERSON: Scott C. Wilhoit, Special Assistant,
Department of Workers' Claims, Mayo-Underwood Building, 3rd
Floor, 500 Mero Street, Frankfort, Kentucky 40601, phone (502)
782-4532, fax (502) 564-0682, Scottc.wilhoit@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Scott C. Wilhoit

(1) Provide a brief summary of:

(& What this administrative regulation does: This
administrative regulation incorporates the medical fee schedule
for physicians and the requirements for using the fee schedule.

(b) The necessity of this administrative regulation: Pursuant to
KRS 342.035, the commissioner is required to promulgate an
administrative regulation regarding fee schedules.

(c)How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation
incorporates the extensive fee schedule for physicians and
requirements for the fee schedule.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: It is
imperative to have fee schedules to control the medical costs of
the workers' compensation system. Injured employees should
receive quality medical care and physicians should be
appropriately paid.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: The medical fee schedule has been
updated and will be incorporated by reference.

(b) The necessity of the amendment to this administrative
regulation: The statute requires the schedule of fees to be
reviewed and updated every two (2) years, if appropriate.

(c) How the amendment conforms to the content of the
authorizing statutes: The schedule of fees has been appropriately
updated to insure that medical fees are fair, current, and
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reasonable for similar treatment in the same community for
general health insurance payments.

(d) How the amendment will assist in the effective
administration of the statutes: The schedule of fees assists the
workers' compensation program by updating fees for physicians
to insure injured workers get qualified and appropriate medical
treatment.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: All physicians and medical providers
providing services to injured workers pursuant to KRS Chapter
342, injured employees, insurance carriers, self-insurance groups,
and self-insured employers and employers, third party
administrators.

(4) Provide an analysis of how the entities identified in
question (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities
identified in question (3) will have to take to comply with this
administrative regulation or amendment: Insurance carriers, self-
insured groups, self-insured employers, third party administrators,
and medical providers must purchase the new schedule of fees to
accurately bill and pay for medical services. Other parties to
workers' compensation claims are only indirectly impacted by the
new fee schedule.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): Insurance carriers, self-insured groups, self-insured
employers or third party administrators and medical providers can
purchase the fee schedule book with disk for $120 or the disk for
$60.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Medical providers will receive
fair, current, and reasonable fees for services provided to injured
workers. Injured workers will be treated by qualified medical
providers.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The contract for reviewing and updating the
physicians fee schedule is $66,935.00.

(b) On a continuing basis: No continuing costs.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The Department of Workers' Claims normal budget is the source
of funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding to implement this administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation sets forth a current schedule of fees
to be paid to physicians. Fees have been updated to be fair,
current, and reasonable for similar treatment in the same
community as paid by health insurers.

(9) TIERING: Is tiering applied? Tiering is not applied,
because the updated fee schedule applies to all parties equally.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department of
Workers' Claims and all parts of government with employees

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 342.035

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. As
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an employer, there may be some increased costs for medical
services. It is impossible to estimate not knowing what medical
services will be needed by injured workers.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
No revenue generated

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None

(c) How much will it cost to administer this program for the
first year? No new administrative costs

(d) How much will it cost to administer this program for
subsequent years? No new administrative costs

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation: There is no fiscal impact on state or local
government because the fee schedule governs the cost of
medical services between medical treatment providers and
payment obligors.

STATEMENT OF EMERGENCY
902 KAR 2:190E

This emergency administrative regulation is being
promulgated to establish actions that the Department for Public
Health may take in response to a declared national or state
emergency. These actions include enhancing prevention of the
spread of the infectious disease COVID-19 by wearing a face
covering in public, subject to certain exceptions. This emergency
administrative  regulation is needed pursuant to KRS
13A.190(1)(a)l. and 4. to meet an imminent threat to public
health, safety and welfare, and to protect human health. This
emergency administrative regulation will not be replaced by an
ordinary administrative regulation as these measures are in direct
response to the declared state public health emergency.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Epidemiology
(New Emergency Administrative Regulation)

902 KAR 2:190E. Covering the Face in Response to
Declared National or State Public Health Emergency.

EFFECTIVE: July 10, 2020

RELATES TO: KRS 39A.180, 211.180(1), 214.010, 214.645,
333.130

STATUTORY AUTHORITY: KRS 194A.010, KRS 194A.025,
KRS 194A.050(1), KRS 211.025, KRS 211,180(1), KRS 214.020,
KRS 39A.180, KRS 12.270(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
214.020 requires the Cabinet For Health and Family Services to
take action, promulgate, adopt, and enforce rules and regulations,
it deems efficient in preventing the introduction or spread of
infectious or contagious disease within this state. KRS 211.025
requires the cabinet to perform actions reasonable necessary to
protect and improve the health of the people. KRS 211.180(1)
requires the cabinet to enforce administrative regulations to
control communicable diseases. This administrative regulation
establishes requirements for face covering in response to a
declared national or state public health emergency.

Section 1. Definition. (1)
that covers the nose and mouth and is secured to the head with

fiFac
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ties, straps, or loops over the ears, or is wrapped around the
lower face. It can be made of a variety of materials, including
cotton, silk, or linen, and ideally has two or more layers. Face
coverings may be factory-made, homemade, or improvised from
household items such as scarfs, bandanas, and t-shirts.

Section 2. Scope of Covering the Face in Response to
Declared National or State Public Health Emergency. (1) The
provisions of this Order shall apply to members of the public in
Kentucky. Existing sector-specific requirements mandating face
coverings for employees of entities in the Commonwealth remain
in effect and are available online at: https://healthyatwork.ky.gov.

(2) Except as provided by subsection (3) of this section, each
person in Kentucky must cover their nose and mouth with a face
covering when they are in the following situations:

(@) While inside, or waiting in line to enter, any: retail
establishment; grocery store; pharmacy; hair salon/barbershop;
nail salon/spa; tattoo parlor; child care facility; restaurant or bar
(when not seated and consuming food or beverage); health care
setting, or; any other indoor public space in which it is difficult to
maintain a physical distance of at least six feet from all individuals
who are not members of that

(b) While waiting for or riding on public transportation or
paratransit, or while riding in a taxi, private car service, or ride-
sharing vehicle, or driving any of the above while customers are
present, or;

(c) While in outdoor public spaces in which the person cannot
maintain a physical distance of six feet from all individuals who
are not members of the
covered by previously issued guidance.

(3) The following are exempt from wearing face coverings:

(a) Children who are age 5 or younger;

(b) Any person with disability, or a physical or mental
impairment, that prevents them from safely wearing a face
covering;

(c) Any person who is hearing impaired, or communicating
with a person who is hearing impaired, where the ability to see the
mouth is essential to communication;

(d) Any person engaged in work that a state or federal
regulator has concluded would make wearing a face covering a
risk to their health or safety;

(e) Any person who is seated and actively consuming food or
drink at a restaurant, bar, or other establishment that offers food
or beverage service;

(f) Any person who is obtaining a service that requires
temporary removal of the face covering in order to perform the
service;

(g) Any person who is required to temporarily remove their
face covering to confirm their identity or for security or screening
purposes;

(h) Any person who is giving a speech or broadcast to an
audience and is able to maintain a safe distance of six feet from
all individuals who are not

(i) Any person who is in a swimming pool, lake, or other body
of water;

(i) Any person who is actively engaged in exercise in a gym or
indoor facility so long as six or more feet of separation between
individuals exists, and where the gym or indoor facility engages in
required cleaning;

(k) Any person who is actively participating in athletic
practice, scrimmage, or competition that is permitted under
separate Healthy at Work requirements or guidance available
online at: https://healthyatwork.ky.gov, or;

(I) Any person engaged in a lawful activity where federal or
state law prohibits wearing of a face covering.

Section 3. Non-Compliance. (1)(a) The requirements of this
administrative regulation that pertain to a business or other public-
facing entity shall be enforced by the Labor Cabinet, the
Department for Public Health, another state regulatory agency,
and each local health department. As it pertains to individuals,
this regulatienrwill begedforcedeby state and local &v enforiceament
authorities, as required by KRS 39A.180.

personos
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(2) Any person who violates this Regulation by failing to wear
a face covering while in a location listed in Section 2 and not
subject to any of the listed exemptions shall receive a warning for
the first offense, a fine of fifty dollars ($50) for the second offense,
seventy-five dollars ($75) for the third offense, and one hundred
dollars ($100) for each subsequent offense. Additionally, if the
person is violating this Regulation by attempting to enter a public-
facing entity or mode of transportation listed in Section 2 while
failing to wear a face covering and not subject to any of the
exemptions listed, they shall be denied access to that public-
facing entity or mode of transportation. If a person is already on
the premises and violates this Regulation by removing a face
covering, they shall be denied services and asked to leave the
premises, and may be subject to other applicable civil and
criminal penalties.

(3) Any owner, operator or employer of a business or other
public-facing entity who violates this Regulation by permitting
individuals on the premises who are not wearing a face covering
and are not subject to any exemption shall be fined at the rates
listed in section 3(2). The business may also be subject to an
order requiring immediate closure.

Section 4. Effective Date. This regulation is effective at 5 p.m.
on July 10, 2020, for a period of 30 days, and is subject to
renewal.

Section 5. Reference. Guidance on how to make a face
covering at home is available at:
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-
sick/how-to-make-cloth-face-covering.html.

STEVEN J. STACK, MD, MBA, Commissioner
ERIC C. FRIEDLANDER , Secretary

APPROVED BY AGENCY: July 10, 2020

FILED WITH LRC: July 10, 2020 at 11 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall, if requested,
be held on September 28, 2020, at 9:00 a.m. in Suites A & B,
Health Services Building, First Floor, 275 East Main Street,
Frankfort, Kentucky 40621. Individuals interested in attending this
hearing shall notify this agency in writing by September 21, 2020,
five (5) workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
the hearing may be canceled. This hearing is open to the public.
Any person who attends will be given an opportunity to comment
on the proposed administrative regulation. A transcript of the
public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on this proposed
administrative regulation until September 30, 2020. Send written
notification of intent to attend the public hearing or written
comments on the proposed administrative regulation to the
contact person. Pursuant to KRS 13A.280(8), copies of the
statement of consideration and, if applicable, the amended after
comments version of the administrative regulation shall be made
available upon request.

CONTACT PERSON: Donna Little, Deputy Executive
Director, Office of Legislative and Regulatory Affairs, 275 East
Main Street 5 W-A, Frankfort, Kentucky 40621; phone 502-564-
6746; fax 502-564-7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Julie Brooks or Donna Little

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation requires the wearing of face coverings at
specific events and locations in the Commonwealth of Kentucky
to prevent the spread of COVID i 19 during the declared national
or state public health emergency.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to ensure the health and
safety of the citizens of the Commonwealth during the current
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national or state public health emergency.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 194A.050, 194A.010, KRS
194A.025, KRS 211.025 and KRS 214.020 authorize the Cabinet
for Health and Family Services to take action to protect the health
and welfare of the citizens of the Commonwealth and to adopt
regulations and to take other action to prevent the spread of
disease in the Commonwealth.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will prevent the spread of COVID-19 in
the Commonwealth and will protect the health and welfare of the
citizens of the Commonwealth during the declared national and
state public health emergency.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: This is a new administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is a new administrative regulation.

(d) How the amendment will assist in the effective
administration of the statutes: This is a new administrative
regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This is a statewide administrative
regulation that could potentially affect the entire population of the
Commonwealth. This administrative regulation also impacts all
Kentucky businesses, organizations and governments.

(4) Provide an analysis of how the entities identified in
question (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities
identified in questions (3) will have to take to comply with this
administrative regulation or amendment: Citizens of the
Commonwealth will be required to wear face coverings in certain
places and venues to prevent the spread of COVID-19. A
business or other public-facing entity shall not permit an individual
on the premises who is not wearing a face covering and who is
not subject to any exemption.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified
in question (3): The costs of this regulation is unknown at this
time.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance with
this administrative regulation, the health and welfare of the
citizens of the Commonwealth will be protected during the current
declared national and state public health emergency. Compliance
with this regulation will prevent the spread of COVID-19.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no costs to implement this administrative
regulation initially.

(b) On a continuing basis: There will be no ongoing costs for
implementation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
No funding will be necessary.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: An
increase in fees or funding is not needed to implement this
administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
This administrative regulation does not establish fees.

(9) TIERING: Is tiering applied? Tiering is applied in this
administrative regulation as Section 3 of this administrative
regulation establishes a number of exemptions to the general
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requirements in Section 2 of this administrative regulation
regarding mandatory face coverings.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will impact the Cabinet for Health and Family Services,
and all state or local governments that are public-facing or that
regulate businesses or public-facing entities.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.010, 194A.025, 211.025, 214.020,
39A.180, 12.270(2) and 13A.190.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation does not generate revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation does not generate revenue.

(c) How much will it cost to administer this program for the
first year? This administrative regulation will have no impact on
costs.

(d) How much will it cost to administer this program for
subsequent years? This administrative regulation will have no
impact on costs.

Note: If specific dollar estimates cannot be determined, provide a
brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
902 KAR 8:160E

This emergency administrative regulation is being
promulgated to establish the process for a local health
department to conduct an assessment of the local public health
priorities, as required by Ky. Acts Ch. 21, Section 3. This process
includes an assessment of the prevailing health of the local
community served by the local health department, a description of
the data used in the local needs assessment, including the
identification of health inequities, and the evaluation of the
evidence-based and promising practice measures implemented to
address the local health needs. This emergency administrative
regulation is needed pursuant to KRS 13A.190(1)(a)3. to
implement the provisions of House Bill 129, Section 3(2) which
requires the promulgation of administrative regulations within sixty
(60) days to establish the process to demonstrate that the local
health priorities are funded and implemented. House Bill 129
contained an emergency clause and became effective March 17,
2020. The Department for Public Health is delayed in meeting the
sixty (60) day timeline for promulgating the required administrative
regulation due to the declared public health emergency in
response to the COVID-19 outbreak and the department
response efforts. This emergency administrative regulation will be
replaced by an ordinary administrative regulation. The ordinary
administrative regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
ERIC FRIEDLANDER, Secretary
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CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Administration and Financial Management
(Emergency Amendment)

902 KAR 8:160E. Local health department operations
requirements.

RELATES TO: KRS 211.1751(1), [233+3170,—211.180]
212.230, 212.240, 212.245, 212.890, 258.005

STATUTORY AUTHORITY: KRS 194A.050(1), 211.170,
211.180

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the Cabinet for Health and Family Services
to promulgate administrative regulations necessary to protect,
develop, and maintain the health, personal dignity, integrity, and
sufficiency of the citizens of the Commonwealth; to operate the
programs and fulfill the responsibilities vested in the cabinet; or to
comply with federal law. KRS 211.170(1) and (3) require the
cabinet[CabinetforHealth—Services] to establish policies and
standards of operation for the local health departments of
Kentucky. This administrative regulation establishes minimum
administrative and operational
health departments.

Section 1. Definitions. (1) "Agency" is defined by KRS
211.1751(2).

(2AAni mal control officero is

(3) "Board" means the statutorily mandated governing body
for local health departments in Kentucky.

(A[3)] "Public health department director"
administrative officer of the agency.

means the

Section 2. Policies and Procedures. Internal policies and
procedures for operations established by an agency shall comply
with procedures and policies developed by the cabinet, in
accordance with KRS 211.170(1), (2), (3), (4), and (6).

Section 3. Conflict of Interests. (1) An agency employee shall
avoid situations that are or appear to be a conflict of interest.

(2) An agency employee shall not:

(a) Sell, recommend, or promote a specific brand of product
or equipment which is subject to inspection or evaluation by an
agency or its employees;

(b) Recommend or express to the public a preference for
health-related professional services or products of an individual or
firm;

(c) Be engaged in a business or have financial interests which
affect the employeeobs
cabinet or impair the effectiveness of the employee;

(d) Enter into a contract with or hold an additional full-time or
part-time position in another agency unless approved by the
cabinet in writing;

(e) Be an owner or part owner of a business that contracts with
or is regulated by the agency without prior review by the cabinet; or

(f) Accept appointment or be employed as an animal control
officer[a-dog-warden].

(3) An agency employee shall not conduct the following
services for the employee,
brother or sister or the spouse of either of them, grandparent,
grandchild, mother or father-in-law, daughter or son-in-law:

(a) Determine eligibility for an agency service;

(b) Issue women, infants, and children food instruments or
prescribe food packages; or

(c) Conduct an inspection or monitor compliance with the
agencyds medical or envi
regulations.

(4) An employee or former employee shall not receive
severance pay in cash, benefits, goods, or services.

Section 4. Employee Tuition Assistance. (1) A public health
department director may approve a tuition assistance agreement

to specify the terms and conditions[payment—oftuition] for a
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regular full-time or [desighated] part-time 100 hour [108-heur]
employee to attend a course of study provided by a college or
university, correspondence school, vocational school, or other
training institution, if the coursework is related to:

(a) The work of the agency; and

(b) The employee's current position; or

(c) An agency position to which the employee can reasonably
aspire.

(2) The public health department director may approve tuition
assistance from the agency budget for a nonrelated course if:

(a) The course is a requirement for a degree or certification
program; and

(b) The degree is determined to be necessary to the function
and purpose of the agency.

(3) The board may approve a tuition assistance request to be
used by a public health
course of study.

(4) Restricted funds used for payment of tuition assistance
shall receive prior written approval from the funding authority.

(5) An employee approved to receive tuition assistance shall
repay to the agency the
the employee:

(a) Fails to provide the agency, or board, evidence of
satisfactory completion of the training within thirty (30) working
days after scheduled completion; or

(b) Receives a grade of:

1. Less than "C" in an undergraduate course;

2. Less than "B" in a graduate course;

3. "F" in a pass/fail course;

4. "U" in a satisfactory/unsatisfactory course;

5. "I" for incomplete; or

6. Fails to complete the training, regardless of cause, without
prior approval of the public health department director or board.

(6) The employee shall maintain paid full-time or part-time
100 hour[1006-heur] work status for the agency while taking
courses.

(7) An employee shall continue employment with the agency
for a period of at least one (1) month employment for each
semester hour or equivalent of tuition paid by the agency, after
course completion, unless directed by the agency to undertake
the course work.

(8) The employee shall repay the agency for educational
assistance funds expended on
employee resigns, retires, or is dismissed for cause prior to
completion of the continued employment provisions of subsection
(7) of this section.

(9) The repayment shall be:

(a) Prorated according to the portion of the continued
employment provisions of subsection (7) of this section the
employee has fulfilled; and

(b) Repaid within six (6) months following resignation,
retirement, or dismissal.

(10) The employee may use accumulated annual leave or
compensatory time as necessary to attend classes if requested by
the employee.

(11)[¢9)] The maximum allowable course hours an employee
may take in a semester shall be determined by the public health
department director as provided in their internal control manual.

(12)[(26)] If approved, tuition assistance shall be granted for:

(a) Tuition and routine registration fees;

(b) Laboratory and examination fees; and

(c) Required textbooks.

(13)[(@1)] Tuition assistance shall not be granted for:

(a) Late registration;

(b) Graduation fees;

(c) Parking or transportation;

(d) Records or transcripts;

(e) Supplies;

(f) Assessments; or

(g) Courses taken prior to approval by the agency.

(14)[¢22)] Tuition and fees shall be paid directly to the college
or training institution or reimbursed to the employee.

(15)[(43)] An agency shall maintain records, subject to audit,

tuition

to ensure the proper administration of the employee tuition
assistance program.

Section 5. Educational Leave Program. (1) The public health
department director may approve educational leave for a regular
full-time or [desighated] part-time 100 hour[160-heur] employee.

(2) Educational leave may be approved on a full-time or part-
time basis with or without pay as determined by the public health

department director[for-periods—not-to-exceed-two(2)-years(fifty-
- iods

(3) Educational leave shall be for the purpose of coursework
or training related to the current or future duties and
responsibilities of the employee.

(4) Payment for educational leave shall come from the
agency budget.

shall receive prior written approval from the funding authority.

(6) Educational leave payment shall not be granted for:

(a) Late registration fees;

(b) Graduation fees;

p a i (d) Paokimg ot tfaresporéatiop;] oy e e 6 s

(d) Records or transcripts;

(e) Supplies;

(f) Assessments; or

(g) Courses taken prior to approval by the agency.

(7) To participate in educational leave with pay, the employee
shall:

(@) Be a regular full-time or [desigrated] part-time 100
hour[heurs] employee;

(b) Enroll in an area of study with a clear and direct
relationship to the work of the agency;

(c) Be formally accepted by the educational institution; and

(d) Be approved for educational leave by the agency.

(8) An agency approving an employee for educational leave
with pay shall:

(a) Place the employee on full-time or part-time educational
|l eave at t hregularmae lofepayeardd s

(b) Restore the employee to the position the employee
formerly held, to a position of like status and pay, or promote the
employee to a higher position upon the employee's successful
completion of educational leave; or

(c) Cancel the employee's educational leave and restore the

behal f

t h e emploggeltocthe samé er likebpeditianlif the acaflemid starding of
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the employee falls below the requirement of Section 4(5) of this
administrative regulation.

(9) An employee on full-time leave with pay shall be a full-
time student as defined by the institution in which the employee is
enrolled.

(10) After satisfactorily completing the educational leave the
employee shall:

(a) Continue employment with the agency:

1. At least one (1) day for each full day of leave used if tuition
and other fees are not paid by the agency; or

2. At least one and one-half (1 1/2) days for each full day of
leave used if tuition and other fees are paid by the agency; or

(b) If the employee terminates employment with the agency,
repay the agency at the rate
daily pay or an average of the
multiplied by the number of obligated days remaining; and

(c) Forfeit all leave rights if the employee accepts public or
institutional financial assistance other than that provided by the
agency, unless the agency has granted prior approval.

(11) An agency directing an employee to be placed on full-
time or part-time educational leave shall:

(a) Pay the following:

1. Theemployeeds regul ar

2. Tuition and routine registration fees;

3. Required textbooks and course supplies;

4. Laboratory and examination fees;

5. Dormitory or housing costs; and

6. Transportation costs to and from the school once per
semester;

(b) Restore the employee to the position the employee

rate of

depart ment (5destrietedtfunds uskdofor paynieet of ceducatooa leaved s

of 100
empl o

pay;
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formerly held, to a position of like status and pay, or promote the
employee to a higher position, if qualified, following completion of
educational leave; and

(c) Cancel the employee's educational leave and restore the
employee to the same or like position if the academic standing of
the employee falls below the requirement of Section 4(5) of this
administrative regulation.

(12) An employee approved for educational leave without pay
shall not incur any service obligation to the agency.

(13) An agency shall maintain an educational leave file on
each employee requesting or receiving educational leave.

Section 6. Employment of Relatives. (1) Except as provided in
subsections (3) and (4) of this section, an agency shall not
employ an individual that is immediately related to the public
health department director or to an immediate supervisor.

(2) An individual immediately related to the public health
department director or immediate supervisor shall include:

(a) Spouse;

(b) Parent;

(c) Child;

(d) Brother or sister or the spouse of either of them;

(e) Grandparent;

(f) Grandchild;

(g) Mother- or father in-law; or

(h) Daughter- or son-in-law.

(3) If a current employee is in a supervisory relationship with
an immediate relative, the employee shall be transferred to
another site within the agency with the same job duties, or
assigned a different supervisor.

(4) The cabinet may approve the employment of an
immediate relative in a case determined to be in the public
interest and approved by the board.

Section 7. Agency Facility Ownership. (1) An agency shall not
pay rent to the fiscal court if the facility is owned by the fiscal court
and was constructed with state funds, agency funds, or local
public health tax appropriations.

(2) The agency shall be permitted to remain in the facility
owned by the fiscal court rent free[rent-free] for a minimum of
twenty (20) years or for the useful life of the facility, whichever is
longer.

Section 8. Capital Construction Requirements. (1) An agency
requesting state capital construction funds from the cabinet for
new construction, building expansion or renovation shall:

(a) Submit a letter of request for the project to the cabinet and
if requested, submit one (1) copy of the plans and specifications
for the project to the cabinet for review and approval;

(b) Submit one (1) copy of the plans and specifications, if
appropriate, to the Department of Housing, Buildings, and
Construction to assure compliance with building and safety codes;

(c) Provide written assurance to the cabinet that the facility
will be constructed in accordance with approved plans and
specifications;

(d) Provide written assurance to the cabinet that a cost
overrun or financial commitment above the state grant will be paid
by the agency;

(e) Submit architectural and contractor agreements or
contracts to the cabinet for review prior to implementation;

(f) Provide written assurance to the cabinet that the agency
will be allowed to use the facility for a minimum of twenty (20)
years rent free or for the useful life of the facility, whichever is
longer;

(g) Provide written documentation to the cabinet that the
board has approved the awarding of the architectural and
contractor agreements;

(h) Provide quarterly progress reports to the cabinet on the
status of the project;

(i) Submit a closing report upon completion or close-out of the
project; and

()) Maintain a comprehensive construction file for the useful
life of the building which includes:
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1. Documents and correspondence relative to the project;
2. Written contracts or agreements; and
3. Progress reports, and financial transactions.

(2) An agencyobds facilities, whet he
agency, shall comply with applicable state and local building, fire
and safety codes, and ordinances.

(3) Prior to construction or modification of an x-ray room, the
plans and specifications for the construction or modification shall
be evaluated by a qualified expert. The Radiation Health [and
Foxic—Agents] Branch of the department shall be contacted
regarding compliance requirements.

Section 9. Agency Insurance Requirements. (1) An agency
shall maintain current replacement value insurance on:

(a) A building owned by the agency or board; and

(b) On the contents of both owned and leased facilities.

(2) An agency shall maintain:

(a) Public officials' liability insurance for board members;

(b) General liability insurance for agency staff; and

(c) Fiduciary bonding on staff and board members who
handle public funds.

(3) Contracted providers shall attest to current liability
coverage under the terms of their contract with the agency.

(4) Contractors of capital construction projects shall:

(a) Post bid and performance bonds; and

(b) Carry appropriate liability insurance at levels approved by
the board, to cover their contracted responsibilities.

Section 10. ldentification of local needs. (1) A local needs
assessment that describes the prevailing health status and health
needs of the population withi n t he l ocal heal th

jurisdiction shall be conducted at least once every five (5) years.

(2) The local needs assessment shall be submitted to the
Department for Public Health.

(3) The local needs assessment shall include:

(a) A statement of the health status of the community;

(b) A description of the process used to determine the health
status of the community, including stakeholder involvement
throughout the local needs assessment;

(c) A summary of the data used to determine the health status
of the community, including:

1. Quantitative data;

2. Qualitative data;

3. Community demographic data; and

4. ldentification of health inequities; and

(d) An annual evaluation of the progress of evidence-based
and promising practice strategies implemented to address the
health status of the community[Quality-Assurance—(1)-An-agency

- )

Section 11. Days and Hours of Operation. (1) An agency shall
post the hours of operation near the main entrance to the agency.
The posting shall be plainly visible from the outside.

(2) Except in an emergency situation, an agency shall
publicize in advance if the agency is to be closed during regular
working hours. The notice shall:

(a) Be prominently displayed at the main entrance to the
agency;

(b) Indicate where and how staff may be reached; and

(c) Indicate when offices are expected to reopen.
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Section 12. Grievance Policies. (1) An agency shall establish
an internal grievance procedure to assure the timely and
equitable resolution of a complaint alleging discrimination, unfair,
or inappropriate treatment of a member of the public.

(2) An agency grievance procedure shall:

(a) Protect the rights of the complainant;

(b) Meet due process requirements;

(c) Assure compliance with applicable federal laws and
administrative regulations governing equal opportunity;

(d) Designate an employee to coordinate the grievance
process; and

(e) Provide for methods of accepting written, verbal, or
anonymous complaints.

(3) A complaint shall be filed within sixty (60) days of the
alleged incident.

(4) An agency shall conduct an investigation of the complaint
to afford interested or affected parties an opportunity to submit
evidence or testimony relevant to the complaint.

(5) A written description of the investigation and a description
of the resolution shall be issued and a copy forwarded to the
complainant and the agency director no later than forty-five (45)
calendar days after receipt of the complaint.

(6) An agency shall maintain files and records relating to
complaints filed.

(7) The complainant dissatisfied with the resolution may
request reconsideration, within thirty (30) calendar days, by the
public health department director or the board.

(8) The compl aint shall
grievance process even if the complainant is pursuing other state
or federal remedies, unless otherwise advised by legal counsel.

STEVEN J. STACK, MD, MBA, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: July 1, 2020

FILED WITH LRC: July 10, 2020 at 3 p.m.

CONTACT PERSON: Donna Little, Deputy Executive
Director, Office of Legislative and Regulatory Affairs, 275 East
Main Street 5 W-A, Frankfort, Kentucky 40621, Phone: 502-564-
6746, Fax: 502-564-7091; chfsregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contac person: Julie or Donna Little

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes minimum administrative and
operational requirements for

(b) The necessity of this administrative regulation: KRS
211.170 authorizes the cabinet to establish policies governing the
activities and practices of local health departments and establish
standards of operation in accordance with KRS 212.120.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation outlines
operational requirements for local health departments.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation ensures all local health departments are
operating in a consistent manner throughout the Commonwealth.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: The amendment to this administrative
regulation establishes the process for a community health
assessment to identify the health needs of the community. In
addition, the amendment to this administrative regulation adds the
provision that an employee of a local health department who
received financial educational assistance must repay expended
funds if the employee fails to complete the continued employment
requirements.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation will
ensure all local health departments are identifying their local

271

health priorities in a consistent manner.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment to this administrative
regulation outlines the community health assessment process
used to identify local health priorities.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment to this
administrative regulation will ensure all local health departments
are following a consistent process to identify local health priorities.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
sixty-one (61) local health departments.*(4) Provide an analysis of
how the entities identified in question (3) will be impacted by
either the implementation of this administrative regulation, if new,
or by the change, if it is an amendment, including:

(a) List the actions that each of the regulated entities
identified in questions (3) will have to take to comply with this
administrative regulation or amendment: All local health
departments will need to complete a community health
assessment in compliance with this administrative regulation and
the authorizing statutes.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified
in question (3): It is difficult to determine what the costs of
compliance will be for local health departments. Some local health
departments may have increased costs associated with funding

c ont i nlacal hedlttn priaritieg, fvhile tothees may hawendecgyedsed costs by

eliminating unnecessary programs and services.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): By completing a community
health assessment and implementing programs and services
necessary to address the local health needs, local health
departments will be ensuring the health needs of the community
are met.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The oversight of the local health department
operations is an ongoing program. There will be no initial costs.

(b) On a continuing basis: There will be an increase in
program costs on an ongoing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Local health departments are funded by a mix of state general
fund dollars, federal funding, local tax funding, and local
environmental fees.

Ke nt uc k(%) Brevidé an asséssmere af Whether dneineraasd imfees ors .

funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: There
are no fees associated with this administrative regulation. An
increase in funding is not needed to implement this administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
There are no fees established in this regulation.

(9) TIERING: Is tiering applied? (Explain why or why not.)
Tiering is not applied as this amendment affects all regulated
entities equally.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Local health
departments, district health departments, Local Health Budget
Branch within the Division of Administration and Financial
Management.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194.050(1), 211.170(1), (3), (6), and Ky Acts ch
21.

3. Estimate the effect of this administrative regulation on the
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expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation does not generate revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation does not generate revenue.

(c) How much will it cost to administer this program for the
first year? It is estimated the changes in service delivery for local
health departments may result in an $8,476,000 increase in costs
this first year.

(d) How much will it cost to administer this program for
subsequent years? The ongoing costs associated with this
program is $35,118,000.

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
902 KAR 8:170E

This emergency administrative regulation is being
promulgated to establish the budgeting process for a local health
department as required by 2020 Ky. Acts Ch. 21, Section 2. This
process includes an attestation from the local health department
that core and foundational public health programs will be
implemented, maintained, or assured by a local health
department in accordance with 2020 Ky. Act Ch. 21. It also
includes the requirement for a description of the local public
health priorities that will be funded through local tax dollars or
unrestricted funds to be submitted to the commissioner of the
department for review and approval. This emergency
administrative  regulation is needed pursuant to KRS
13A.190(1)(a)3. to implement the provisions of House Bill 129,
Section 2(7) which requires the promulgation of administrative
regulations within sixty (60) days to establish the process and
procedures to ensure core public health programs, foundational
public health programs, and local public health priorities are
identified and facilitated by one (1) or more agencies in the
Commonwealth. House Bill 129 contained an emergency clause
and became effective March 17, 2020. The Department for Public
Health is delayed in meeting the sixty (60) day timeline for
promulgating the required administrative regulation due to the
declared public health emergency in response to the COVID-19
outbreak and the department response efforts. This emergency
administrative regulation will be replaced by an ordinary
administrative regulation. The ordinary administrative regulation is
identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
ERIC FRIEDLANDER, Acting Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Administration and Financial Management
(Emergency Amendment)

902 KAR 8:170E. Local health department financial
management requirements.

EFFECTIVE: July 10, 2020

RELATES TO: KRS 41.240(4), 45A.690, 211.180(1),
212.025, 212.120, 212.245(3), (4), 212.890, 424.110-424.150, Ky.
Acts Ch. 21, 2 C.F.R. Part 200

STATUTORY AUTHORITY: KRS 194A.050(1), 211.170(1),

(2, (3). (6)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the Cabinet for Health and Family Services
to promulgate administrative regulations necessary to operate the
programs and fulfill the responsibilities vested in the cabinet; or to
comply with federal law. KRS 211.170(1), (2), (3), and (6) require
the cabinet to establish policies and standards of operation;
supervise financial, personnel, program, administrative and other
functions; and allocate, modify, or cancel allotments of state funds

for Kentuckyods |l ocal heal th depart
regulation establishes minimum fiscal and financial management
requirements for Kentuckyos county
departments and for all other classes of local health departments,
except if a specific Kentucky revised statute requires a more
stringent minimum requirement.

Section 1. Definitions. (1) iAgencyo is defined b
Acts ch. 21, sec. 1(1).

(2) fACore public health prosgramo i
ch. 21, sec. 1(4).

(3) fDepartmento is defined by 20
10).

(4) "Fee-for-service program" means a program in which
service fees, excluding program administration fees, are greater
than fifty (50) percent of funding.

(5) i Hoounnadlatpublic health programo
Ky. Acts ch. 21, sec. 1(6).

(6) dALocal public health prioritie
ch. 21, sec. 1(9).

(N[)] "Local support" means local health department
financial support:

(a) Including:

1. Unrestricted receipts from a local government agency or
special district;

2. Receipts from the public health taxing district;

3. Nonfederal receipts from a contract with a board of
education; and

4. An unrestricted donation from another source; and

(b) Excluding funds from the Unrestricted and Restricted fund
balances.

(8) iPersonal service contractao
45A.690(1)(q).

(9)[€3)] "Public health department director" means:

(a) The administrative or health officer of a county or district
health department;

(b) The administrative assistant of a county health department
that does not have a health officer;

(c) The director of a district health department that does not
have a health officer;

(d) The district director of health of an independent district
department of health; or

(e) The commissioner of an urban-county department of
health or of a health department serving a county with a city of the
first class.

(10)[¢4)] "Restricted fund" means the portion of a local health
department's total fund balance that is limited by the Department
for Public Health for a specific program's expenses or other items
of expense.

(A11)[¢5)] "Unrestricted fund balance" means the portion of a
local health department's total fund balance that is not limited by
the Department for Public Health for a specific program's
expenses or other items of expense.

Section 2. Budgeting Requirements. (1) Each local health
department shall prepare a fiscal year budget in accordance with
annual budgeting guidance provided by the Department for Public
Health.

(2) The local health department budget narrative shall include
an attestation that core and foundational public health programs
will be implemented, maintained, or assured in accordance with
2020 Ky. Acts ch. 21.

(3) A description of the local public health priorities, supported
by a local needs assessment in accordance with 2020 Ky. Acts
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ch. 21, sec. 3, to be funded by local tax or unrestricted funds shall
be submitted to the Department for Public Health, Office of the
Commissioner, for review and approval.

(4) Each local health department shall have a balanced
budget in which receipts at least equal expenditures and shall
operate within its approved budgets.

(5)[(3)] Each local health department annual budget shall be
approved by both the governing local board of health and the
Department for Public Health.

(6)[4)](a) Each local health department shall be responsible
for making budget changes necessitated by:

1. Changes in financial status;

2. Changes in project status; or

3. The addition or deletion of a new project.

(b) Changes shall:

1. Be subject to review and approval by the Department for
Public Health; and

2. Require a corresponding change in plans if required by the
Department for Public Health.

(N[¢)] Actual capital expenditures of local health
departments for furniture and equipment, data processing
equipment, land, buildings, and vehicles shall not exceed the

approved budgeted amount without prior approval by the
appropriate governing board of health.
@8Ny Actual use of a | ocal

fund balance in excess of the amount included in the approved
budget shall be approved by the governing board of health and
shall be used solely for the operation and maintenance of local
health departments.

Al An actual deficit in a local health department's
financial operations for the fiscal year wherein cash expenditures
and payroll related liabilities exceed available cash receipts,
including approved use of the unrestricted fund balance, shall not
be allowable.

(10)[¢8)](a) The Department for Public Health shall notify the
local health department in writing if it determines that:

1. A local health department is receiving fewer receipts than
are budgeted;

2. Alocal health department is making expenditures in excess
of the approved budget; or,

3. A deficit condition is probable at the end of the fiscal year.

(b) Within fifteen (15) working days of receipt of the
notification, the local health department shall inform the
Department for Public Health in writing of the reasons that the
determination may be in error.

(c) If the reasons and corrective actions listed by the local
health department are not sufficient to prevent a deficit condition
from occurring at the end of the fiscal year, the Department for
Public Health shall direct the local health department to:

1. Institute a hiring freeze on employees;

2. Institute a freeze on meritorious, promotional, or other
salary increments;

3. Institute a reduction in contractual and other expenditure
categories; or

4. Take other action necessary to correct the deficit situation.

Section 3. Use of Receipts. (1) A local health department
may, with the approval of the Department for Public Health,
transfer funds from a restricted to an unrestricted account.

(2) Receipts from any source shall be used:

(@ In accordance with laws, policies, administrative
regulations, and contracts governing the use of the receipts; and

(b)[—Receipts—shall-be—used] Only for the operation and
maintenance of the health department for necessary, reasonable,
and proper purposes that protect and improve the health of the
people of the Commonwealth.

(3) The minimum acceptable level of local support shall be
determined annually by the Commissioner of the Department for
Public Health.

(4) The state allotment to a local health department shall be
adjusted in the following circumstances:

(@) The local health department decreases its budgeted
amount of local support below the minimum acceptable level. The
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state allotment shall be decreased by the same percentage in the
year of the decrease.

(b) The local health department receives less local financial
support than the required level. The state allotment shall be
decreased by the percentage that the actual local support was
deficient. The decrease shall apply to the fiscal year following the
shortage.

(c) The local health department accumulates an unrestricted
fund balance, as of June 30 of a fiscal year, in excess of [thirty
(30)—percent-of-that-year's—expendituresfor—nen—fee—programs
plus] forty (40) percent of that year's expenditures [for—fee-for-
service-programs], or $100,000, whichever is greater. The local
health department shall submit, to the Department for Public
Health, a written plan of use for the amount of the excess. If
approved, the funds shall be placed into a local restricted fund to
be used solely as approved.

(5) Fees.

(a)1. A request from a local health department to change
patient fees to either a sliding or nominal fee basis shall be sent to
the Department for Public Health for approval.

2. A request shall include documentation of the proposed full
amount of the fee, the estimated annual cost of the service, and
the estimated net fee income for the service.

3. Charges for medical supplies and equipment may be

h e a |l trhquedtedms a peroeatage @ the acquisit®rs cost of ihe sepply or

equipment item or may be requested as charges for individual
items.

(b) Patient fees charged to self-pay patients shall be on a
sliding fee basis approved by the Department for Public Health
and be based on the level of income matched with the level of
poverty, utilizing the federal poverty guidelines as published
annually by the U.S.[Federal] Department of Health and Human
Services, according to the following scale:

1. Above 250 percent of poverty, fee shall be assessed at full
charge of service;

2. From 101 to 250 percent of poverty, fee shall be based on
a schedule of discounts; and

3. Below 101 percent of poverty, there shall be no fee except
as specified in paragraph (c) of this subsection.

(c) A [reminal] fee up to five (5) dollars may[shall] be charged
for communicable disease services specified by the Department
for Public Health.

(d) The inability to pay the assessed fee shall not be a barrier
to services.

(e) A charge shall not be made to school age children at a
school-based clinic if requested by the local health department
and authorized by the Department for Public Health.

(f) A policy of a local health department that may result in
referral of services due to non-payment of fees shall be approved
by the Department for Public Health.

(9)1. A local health department shall bill third-party payors for
covered services provided to individuals.

2. If a third-party governmental payor is billed for services
rendered to an eligible patient, the regulations of the third-party
payor shall be followed for the part of the fee charged directly to
the patient.

3. A patientédés health
percent of charges. A balance not covered by the health
insurance carrier shall be charged to the patient, except that the
amount charged shall not exceed the amount that a patient
without health insurance coverage would be charged, using
standard discounts as applied to total charges for services
rendered.

(h) A fee, regardless of the source of the fee or the funding of
the project, shall be applied to the project that generates the fee,
in accordance with income procedures of 2 C.F.R. 200.307(e). A
third-party cost reimbursement payment and an interim payment
shall be recorded in the same project where the costs were
recorded, in proportion to the expenditures of each project that
were reimbursed by the third party.

(6) A matching requirement for any source of receipts shall be
the sole responsibility of each local health department.

(7) The following policies shall be applied in closing receipt

insurance
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accounts for the local health department fiscal year, July 1 to
June 30:

(a) Receipts earned and received during a fiscal year shall be
recorded as a receipt of that fiscal year; and

(b) Receipts earned in one (1) fiscal year and received after
June 30 of that fiscal year shall be recorded as new fiscal year
receipts.

Section 4. Expenditure Policies. Policies and procedures
required by 2 C.F.R. 200 Subpart E shall be followed by local
health departments for expenditures in projects, regardless of the
source of funds for the project. The following policies concerning
allowable expenditures and their proper documentation shall be
followed by local health departments:

(1) Salaries, wages, benefits, and personnel payments.

(a) Salaries and wages for only those positions specified in
administrative regulations for local health departments, 902 KAR
8:060 through 902 KAR 8:090, and 902 KAR 8:140, shall be
allowable. The positions and related expenditures shall be
included in the approved budget or approved budget revisions of
the local health department. Other salary, wage, or bonus
payments shall not be allowable, unless specifically approved by
the Department for Public Health. Uniform pay dates shall be
determined annually by the Department for Public Health.

(b) Expenditures shall be authorized for payment of employer
paid fringe benefits required or allowed by policies of the
Department for Public Health.

1. Required benefits shall be payments of the single-coverage
amount for health insurance and life insurance that are part of the
state-negotiated plans.

2. Additional allowed benefits shall be determined by the
public health department director and approved by the governing
board of health.

3. A part-time employee or a personal services contract
employee working less than 100 hours per month shall not be
eligible for employer-paid fringe benefits.

4. A payment to or on behalf of an employee for another
direct or fringe benefit or other reason shall not be made unless:

a. Specifically allowed by this administrative regulation;

b. Approved by the Department for Public Health; and

c. A disbursement for services of a contract employee or
independent contractor shall be made in accordance with the
terms of the written contract. A contract payment shall not be
made without proper written documentation demonstrating that
services have been rendered.

(2) Capital expenditures.

(a) Capital expenditures are allowable for necessary capital
equipment, land, and buildings.

1. The equipment in this category shall cost more than $5,000
and have an expected useful life of one (1) year or more.

2. The same purchasing policies apply to capital items as
apply to noncapital purchases.

3. Before purchasing land or buildings or contracting for the
construction or remodeling of a building, the local health
department shall notify[eentact] the Department for Public Health

(b) A local health department shall pay a vendor within thirty
(30) working days of the receipt of the service or goods, or within
thirty (30) working days of the receipt of the invoice or bill from the
vendor, whichever is later, unless the local health department and
the vendor have agreed in writing to a longer period of time.

(c) A local health department shall not donate anything of
value to any individual or entity, unless approved by the
Department for Public Health.

Section 5. Travel Policies. (1) The public health department
director shall insure that travel expenses are economical.

(2) A person who travels on official local health department
business shall state on the expense voucher the purpose of each
trip and shall maintain records to support claims.

(a) A local health department may provide an employee with
a credit card to cover travel expenses.

(b) Due care shall be taken to assure that use of a local
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health department credit card is not abused.

(c) A local health department shall not provide an employee
with cash to pay travel expenses. The public health department
director responsible for insuring that travel reimbursement
conforms to this policy shall disallow, reduce, or strike from an
expense voucher any claim contrary to this administrative
regulation, and may require written justification for an amount
claimed.

(3) With the exceptions cited in this policy, reimbursement
shall not be claimed for expenses of a person other than an
employee, or other person in the official service of the local health
department. Only necessary expenses of official travel shall be
reimbursed.

(4) Each day's vicinity travel shall be listed on a separate line
on the expense voucher. The employee's supervisor or the public
health department director shall monitor vicinity mileage claimed
by an employee on travel status.

(5) A travel voucher shall be signed and dated by the
employee submitting the claim and by an employee designated in
accordance with the | ocal

voucher shall be signed by one (1) or more board of health
members designated at a board of health meeting to perform the
function.

(6) The official work station of an employee shall be:

(a) The street address of the local health department facility;

(b) For a local health department with more than one (1)
facility, the facility in which the employee most often works;

(c) Established not for an employee's purposes, but in the
best interest of the local health department; and

(d) Designated for a valid purpose.

(7) A standard travel expense voucher or another voucher
approved by the Department for Public Health shall be used to
claim reimbursement for travel expenses.

(a) Each travel expense voucher shall show the claimant's
identifying number, name, address, and official workstation. The
travel voucher may be typed, prepared by computer, or legibly
prepared in ink.

(b) Receipts shall be submitted with[stapled—to] the travel
voucher.

(c) If leave interrupts official travel, the travel voucher shall
show the dates of leave.

(8) A travel expense shall not be reimbursed unless the travel
was authorized in advance by the public health department
director or designee.

(9) A local health department employee traveling on local
health department business shall use the most economical,
standard transportation available and the most direct and usually
traveled routes. Expenses added by use of other transportation or
routes shall be assumed by the employee.

(10) Local health department-owned vehicles and gasoline
credit cards shall be used for local health department business
travel if available and feasible.

(a) Mileage payment shall not be claimed by an individual
when local health department vehicles are used.

(b) Routine personal use of a local health department vehicle,
including commuting use, shall not be an allowable public
expenditure.

(c) An assignment of a vehicle to an employee who takes the
vehicle home shall be minimal and limited to direct service
personnel providing:

1. On-call direct services, or a majority of services in the field;
or

2. Substantial direct services on the way to or from the
employee's workstation.

(d) If a vehicle is assigned under paragraph (c) of this
subsection, some personal commuting mileage may be
unavoidable. A local health department shall develop a written
policy to address the unavoidable personal mileage. The policy
shall conform to current federal and state tax requirements for
income and travel and shall be forwarded to the Department for
Public Health for review and approval.

(11) Mileage claims for use of privately-owned vehicles shall
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be disallowed if a local health department vehicle was available
and feasible.

(12) An employee on official travel status whose private or
agency automobile breaks down may continue in travel status as
approved by the public health department director.

(13) An employee on official travel status may be continued
on travel status, as approved by the public health department
director, if the employee becomes incapacitated due to illness or
injury that qualifies as official sick leave. Medical expenses shall
not be reimbursable travel costs.

(14) On nonworking days, an employee on official travel
status shall forfeit official travel status once the employee returns
to his official work station or domicile.

(15) Reimbursement shall not be paid for travel between the
employee's residence and official workstation, unless requested
to report to work while off duty.

(16) Commercial airline travel shall be coach or tourist class.
Additional expense for first-class travel shall not be reimbursed.

(17) Mileage for each in-state trip shall be based on the
Department of Transportation's official mileage map or on the
Finance and Administration Cabinet's mileage chart if available.
Out-of-state mileage shall be based on mileage maps. If point of
origin is the claimant's residence, mileage and time shall be paid
between the residence and travel destination, or between the
work station and travel destination, whichever is shorter.

(18) The cost of renting a car or other special conveyance in
lieu of ordinary transportation shall be allowed only with
acceptable written justification to the public health department
director. Privately-owned aircraft may be used only when it is to
the advantage of the local health department as evidenced by a
reduction in both travel costs and travel time.

(19) Lodging costs shall be the most economical available.

(a) Facilities providing special government rates or
commercial rates shall be used where feasible.

(b) State-owned facilities or local health departments shall be
used for meeting rooms and lodging if available, practical, and
economical.

(20) A claimant who attaches the hotel's or motel's preprinted,
receipted bill shall be reimbursed for the claimant's actual cost of
lodging, subject to the following provisions:

(a) Reimbursement at a Kentucky state park shall be at the
parkodés actual rate.

(b) The local health department shall not pay for lodging
located within forty (40) miles of a claimant's residence or work
station without approval of the public health department director.

(c) Lodging accommodations shared with another person or
persons, not a local health department employee, shall be
reimbursed at the rate for a single room. Lodging
accommodations shared with other local health department
employees shall be reimbursed on a pro rata basis.

(21) Mileage reimbursement for official use of privately-owned
vehicles shall be at the mileage reimbursement rate determined
by the Department for Public Health.

(22) With receipts, actual commercial transportation costs
shall be reimbursed.

(23) Reimbursement for use of privately-owned aircraft shall
not exceed the cost of air coach fare or the privately-owned
vehicle rate, whichever is less.

(24) A claimant using camping vehicles for lodging shall be
reimbursed for actual expense plus parking or camping charges.
A receipt for parking or camping charges shall be submitted.

(25) Actual parking, bridge, and toll charges shall be
reimbursable. Toll receipts shall not be required for in-state travel
by a two (2) axle vehicle.

(26) Reasonable expenses shall be allowed for baggage
handling, for delivery to or from a common carrier or lodging, and
for storage. Charges for overweight baggage shall be allowed if
the excess was for official business.

(27) Registration fees required for admittance to meetings
shall be allowed. An employee shall not claim meal expenses for
meals included in the registration fee. A notation shall be made on
the travel voucher that the registration fee included the cost of
meals. Reimbursement for registration fees and other job-related
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training may be claimed as "other expenses" on the travel
voucher and charged to the appropriate expenditure accounts.
Receipts for job-related fees shall be attached to the travel
voucher.

(28) Telephone and fax costs for necessary official business
shall be reimbursable.

(29) If justified, other necessary miscellaneous expenses
associated with official travel may be allowed by the public health
department director. Receipts shall be attached to the travel
voucher.

(30) Receipts shall be required for travel expenses over ten
(10) dollars except for subsistence expense items.

(31) Subsistence shall include amounts determined to have
been spent for meals, taxes, and tips. To be eligible for
subsistence for breakfast or lunch while traveling in Kentucky, a
claimant's  authorized work shall require  overnight
accommodations at a destination more than forty (40) miles from
both work station and home and shall also require absence from
the work station and home during mealtime. The claimant shall
attach to the[his] travel voucher, either [his] lodging receipts or
other credible documentation sufficient for audit.

(32) Local health department employees assigned to attend a
function of an organization not under their control may be
reimbursed for actual meal costs charged or arranged for by the
organization. Receipts for meals shall be attached to the travel
voucher.

(33) The local health department may pay for subsistence
and related expenses at staff meetings not to exceed four (4)
meals per year for an employee. The subsistence expense shall
not exceed t he departmentos
amount. Travel status shall not be required for staff meeting
meals.

(34) Other allowable travel expense reimbursements shall
consist of the following:

(a) Expenditures for the actual and reasonable cost of meals
provided for district and county board of health members for
official board functions, and for meals of guests invited to
participate in the official business conducted at these functions;

(b) Travel expenditures of board of health members attending
official board of health functions, in accordance with travel policy
provisions;

(c) Travel expenditures incurred by board members other
than the chairperson if approved by the chairperson or the full
board,;

(d) Travel expenditures incurred by the chairperson if
approved by the vice-chairperson or the full board;

(e) Expenditures for meals and transportation expenses of
local health department advisory committee members attending
official local health department functions; and

(f) Travel expenses of a person applying for a position that
will designate the applicant as the public health department
director for the department, or as the medical director subject to
the limits applicable to local health department employees, but no
more than one (1) round trip for each applicant.

(35) Expenditures shall be authorized for employee morale
and welfare items, as defined in 2 C.F.R. 200.437, in an amount
not to exceed twenty-five (25) dollars per employee per fiscal
year. Receipts shall be kept for all expenditures.

(36) Expenditures shall be allowed for other items necessary
for the maintenance and operation of the local health department,
if the expenditure is made in accordance with statutes and
administrative policies.

(@) The Department for Public Health may require a local
health department to provide adequate justification for any
expenditure made by the local health department.

(b) If the justification is determined to be inadequate,
appropriate corrective action shall be taken by the Department for
Public Health.

Section 6. Purchasing Policies. (1) Each local health
department shall develop and follow formal procedures for
authorizing purchases made on behalf of the local health
department.

standa
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(a) These procedures shall be outlined in the local health
department's written internal control procedures.

(b) Written purchase orders (service authorizations for
independent contractors) and receiving reports or service
verifications shall be used except for utility bills and purchase
orders not in conformance with standard business practice.

(2) A local health department shall use the following minimum
procedures in accordance with 2 C.F.R. 200.322 for purchasing
and advertisement for bids:

(a) If an expenditure for a single type of good or service not
covered by contract policies is more than $40,000 in a fiscal year,
advertisements for bids shall be made in accordance with KRS
424.110-424.150. The Department for Public Health may be
contacted for assistance in determining whether an expenditure is
for a single type of good or service. The local health department
shall:

1. Record, in writing, and maintain for department review:

a. Price quotations received; and

b. Reasons and basis for selecting and placing the order, if
the lowest price was not selected; and

2. Select the lowest or best bid.

(b) If the expenditure for a single type of good or service is
$3,000 but not greater than $40,000 in a fiscal year, the local
health department shall:

1. Obtain three (3) or more price quotations from qualified
sources of supply, if available, in the department's normal trade
area; and

2. Record, in writing, and maintain for department review:

a. Price quotations received; and

b. Reason and basis for selecting and placing.

(c) If a single type of good or service purchased is less than
$3,000, to the extent practicable, the local health department shall
distribute purchases equitably among qualified suppliers.
Purchases may be awarded without soliciting competitive
quotations.

(d) The requirements for competitive bidding shall not apply to
a purchase made under the provisions of a state price contract.

(e) A physician who is the health officer for more than one (1)
local health department may purchase supplies and services or
technical services on a cooperative purchasing basis, in
accordance with the purchasing administrative regulations for
local health departments.

(f) A local health department shall not enter into a lease or
purchase agreement for nonprofessional services with a local
health department employee or a business entity in which a local
health department employee owns or controls more than five (5)
percent interest, except if determined to be in the best interest of
the public and approved in writing by the Department for Public
Health.

Section 7. Contracting for Services. A local health
department may contract for a core public health program.

(2) A local health department contracting for a core public
health program shall evaluate the ability of the contracting agency
to provide the program in accordance with applicable state
statutes and administrative regulations.

(3) The contract for a core public health program shall
include:

(@ A method for ongoing,
evaluation of the contracted vendor;

(b) Established performance criteria and standards to
evaluate the contracted vendor; and

(c) An assurance the local health department will continue
core public health programs in accordance with 2020 Ky. Acts ch.
21, sec. 2, should the contracted vendor no longer be able to
operate the program, as funds allow.

comprehensive performance

Section 8. Personal Service Contracts. (1) A local health
department shall not contract with a provider who is disbarred or
suspended by a federal funding agency or by a Kentucky
licensure board.

(2) This policy applies to personal service[services] contracts
for services of a professional or technical nature not available
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through the local health department merit system.

(3) Services of a professional or technical nature shall be
contracted for in writing in accordance with this policy except:

(a) Nonprofessional emergency repair services of skilled
tradesmen shall not require written contracts. Nonemergency
services of skilled tradesmen shall be procured in accordance
with purchasing policies.

(b) Administrative or management services, financial
management services, data processing services, or consulting
services, or studies shall not be contracted for if these services
can be provided to the local health department by the Department
for Public Health.

(4) Allowable services.

(@) The service [desired] to be contracted for shall be an
essential service that is necessary for carrying out public health
services.

(b) A local health department may[shall-net] use a personal
service[serviees] contract to substitute for establishing a position
in the local health department, with Department for Public Health
approval.[

{ey-Alocal-health-departmentshall-notcontract for personal

(5) A provider shall not be paid more than the standard hourly
rate determined by the Personnel Cabinet. In determining
acceptable rates of reimbursement, consideration shall be given
to:

(a) The type of service to be provided;

(b) The availability of providers;

(c) The duration of services to be performed;

(d) Rates being paid to regular employees for similar
services; and

(e) Comparable rates being paid in the area and other parts
of the state for similar services.

(6) A personal service contract shall not be entered into with a
provider when a conflict of interest, real or apparent, exists.

(a) Conflicts of interest fall into the following categories:

1. Constitutional;

2. Statutory;

3. Common-law; and

4. Department for Public Health policies.

(b) A personal service contract shall not be entered into with a
local health department employee or local board of health
member, unless authorized in writing by the Department for Public
Health, and except for medical or professional services under
$10,000.

(c) A county board of health member who is not a member of
the district board of health shall not incur a conflict of interest if
the district health department contracts for the county board of
health member's services.

(d) A contract exceeding $5,000 in a fiscal year shall not be
entered into with a professional service corporation that has
employees or governing board members as constituents, unless
authorized in writing by Department for Public Health.

(7) In drafting a personal service contract, a determination
shall be made concerning whether the provider of the service is
an "independent contractor".

(a) If it is determined that the individual is not an independent
contractor, the local health department shall withhold applicable
federal, state, and local taxes and Social Security (FICA), and
shall use a standard local health department personal
service[services] contract.

(b) If it is determined that the provider is an independent
contractor, a standard local health department independent
contract shall be used.

(8) A personal service contract:

(a) Shall not exceed one (1) year in duration and shall not
contain a clause that indicates the contract is automatically
renewable at the end of the fiscal year;

(b) Shall expire on or before June 30 of each fiscal year
unless approved by the Department for Public Health; and

(c) May be extended into the new fiscal year by filing a formal
contract extension, approved by the Department for Public Health.
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(9) Either party shall have the right to terminate a personal
service contract at any time upon notice to the other party.

(a) A local health department may add a clause to a contract
requiring up to a ninety (90) day notice prior to termination.

(b) Confirmation of termination shall be in writing and a copy
of the notice of termination shall be provided to the Department
for Public Health.

(10) All local health department personal service contracts
and amendments are subject to review by the Department for
Public Health.

(a) If the Department for Public Health questions the legality,
propriety, necessity, rate of compensation, or description of
services, in a personal service contract, the department shall
notify the local health department of its concerns.

(b) A personal service contract for which clarification is
requested by the Department for Public Health shall be put on
hold until a review has been completed.

(11) A personal service contract may be modified at any time,
and a proposed change shall be accomplished by formal contract
amendment.

Section 9[8]. Disposition of Assets, Surplus, or Excess
Property. (1) If one (1) or more counties withdraw from a district
health department, the following policies shall apply to the
disposition of surplus receipts, assets, and liabilities:

(@) Program restricted surplus receipts or supplies,
inventories, or equipment shall be retained by the district health
department except in the case of complete dissolution of the
district. If the district is dissolved, program restricted surplus
receipts and items shall be equitably distributed to the county or
counties proportionate to their taxing district or fiscal court
participation in the district;

(b) Unrestricted receipts, supplies, and inventories shall be
divided among district and withdrawing county boards of health
proportionate to the ratio of local taxing district support provided
by each county in the year preceding the withdrawal;

(c) Deficits shall be charged to the district and withdrawing
county boards of health according to the ratio of local taxing
district or fiscal court support provided by each party in the year
preceding the withdrawal;

(d) Equipment purchased by withdrawing county boards of
health prior to the organization of the district shall be returned to
the board that[whieh] originally purchased the equipment;

(e) Equipment purchased during the operation of the district
shall be divided among the district and the withdrawing boards of
health according to the ratio of local taxing district or fiscal court
support provided by the withdrawing county boards of health to
the total local taxing district or fiscal court support of the district in
the year preceding the withdrawal:

1. The net inventoried book value of the equipment shall be
used in determining the distribution.

2. The Department for Public Health shall approve the final
disposition of equipment.

(f) Buildings owned by the district board of health shall remain
the property of the district health department. If total dissolution of
a district health department occurs, buildings owned by the district
shall be sold according to the policies of the Department for
Public Health and the proceeds shall be added to the surplus
receipts of the district to be divided according to the procedures
listed in this subsection; and

(g) The Department for Public Health shall approve the
disposition of assets and liabilities.

(2) A local health department may sell or dispose of any real
or personal property including intangible property that[whieh] is
not needed or has become unsuitable for use.

(3) The funding source shall be contacted for the exact
requirements. Property purchased with restricted funds may have
disposal requirements in addition to or instead of the following
requirements:

(&) A written determination as to need or suitability of any
property of the local health department shall be made, and shall
fully describe the property, its intended use at the time of
acquisition, and the reasons why it is in the public interest to
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dispose of the item;

(b) Surplus or excess property may be transferred, with or
without compensation, to another governmental agency, or it may
be sold at public auction or by sealed bids. The highest bid shall
be accepted. Other methods of disposition of surplus or excess
property shall not be allowable;

(c) If a local health department receives no bids for surplus or
excess property, either at public auction or by sealed bid, or
reasonably determines that the aggregate value of the item is less
than $500, the property may be disposed of, consistent with the
public interest, in any manner determined appropriate by the local
health department. A written description of the property, the
method of disposal, and the amount of compensation, if any, shall
be made; and

(d) Any compensation resulting from the disposal of surplus
or excess property shall be deposited in the local health
department's bank account. If the property was purchased with
restricted funds, appropriate accounting of the compensation
received shall be made as required by 2 C.F.R. Part 200 Subpart
E.

Section 10[9]. Bank Accounts and Investments. (1) Fidelity
bonding shall be obtained on local health department employees
and board of health members who handle funds of the local
health department.

(a) An individual who makes deposits or signs checks or other
instruments on local health department checking or investment
accounts or certificates shall be bonded.

(b) Employees or board members shall be bonded in an
amount sufficient to cover the total amount of funds to which they
have access at any one (1) time.

(2) Local health departments may invest and reinvest money
subject to their control and jurisdiction in the following
investments:

(a) Obligations of the United States and of its agencies and
instrumentalities. These investments may be accomplished
through repurchase agreements reached with national or state
banks chartered in Kentucky, and bonds or certificates of
indebtedness of the state of Kentucky and of its agencies and
instrumentalities;

(b) A savings and loan association insured by an agency of
the government of the United States up to the amount so insured,;
and

(c) Interest-bearing deposits, or other authorized insurance
instruments, in national or state banks chartered in Kentucky and
insured by an agency of the government of the United States up
to the amount so insured, and in larger amounts if the bank shall
pledge as security, obligations as permitted by KRS 41.240(4),
having a current quoted market value at least equal to uninsured
deposits.

(3) A local health department may hold funds in its local bank
account in a federally-insured bank at the minimum level
necessary for efficient operations.

(4) Local health department funds shall not be transferred to a
public health taxing district account or to an account not reported
in the local health department financial statements.

STEVEN J. STACK, MD, MBA, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: July 1, 2020

FILED WITH LRC: July 10, 2020 at 3 p.m.

CONTACT PERSON: Donna Little, Deputy Executive
Director, Office of Legislative and Regulatory Affairs, 275 East
Main Street 5 W-A, Frankfort, Kentucky 40621, phone 502-564-
6746, fax 502-564-7091; email chfsregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Julie Brooks or Donna Little
(1) Provide a brief summary of:
(@ What this administrative regulation does: This
administrative regulation establishes the minimum fiscal and
financi al management

requirements
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district local health departments and for all other classes of local
health departments.

(b) The necessity of this administrative regulation: This
administrative regulation ensures consistent fiscal and financial
management practices for all local health departments. As a
recipient of federal funding, local health departments are required
to have fiscal and financial management policies in compliance
with the applicable federal Office of Management and Budget
(OMB) code of federal regulations.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 194A.050(1) authorizes the
cabinet to promulgate administrative regulations necessary to
operate the programs and fulfill the responsibilities vested in the
cabinet. KRS 211.170(1), (2), (3), and (6) authorize the cabinet to
establish policies governing the activities and practices of local
health departments, establish standards of operation, and
allocate, modify or cancel allotments of state funds to local health
departments pursuant to KRS 212.120.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation ensures consistent practices in the local
health departments by providing fiscal and financial management
policies, and standards of operation.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: The amendment to this administrative
regulation adds definitions for core and foundational public health
programs, adds the definition for local health priorities, outlines
the requirements for a local health department to attest that core
and foundational public health programs will be implemented
before local health priorities are funded and implemented,
removes the requirement for a paper copy of receipts related to
travel reimbursement be submitted with the travel voucher, adds a
section on contracting for services and delineates this type of
contracting from personal service contracting.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to address the changes in service delivery models for
local health departments through public health transformation to
insure continued solvency of all local health departments. Without
significant changes to the service delivery model for local health
departments, a third of the departments would be insolvent within
twelve (12) months. This would lead to a catastrophic failure of
the public health system in Kentucky. Public health transformation
is a way to address the financial crisis while ensuring foundational
public health services continue. Other changes in the amendment
to this administrative regulation are necessary to address
outdated and inefficient requirements.

(c) How the amendment conforms to the content of the
authorizing statutes: House Bill 129, codified under Ky Acts ch.
21, requires the department to promulgate administrative
regulations to establish the process and procedures to ensure
that core public health programs, foundational public health
programs, and local health priorities are identified and facilitated
by one (1) or more agencies in the Commonwealth. The
amendment to this administrative regulation outlines the
contracting process for local health departments entering into
contracts for services.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment to this
administrative regulation will ensure all local health departments
are following consistent processes and procedures when
contracting for services.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
all local health departments.

(4) Provide an analysis of how the entities identified in
question (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities
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identified in questions (3) will have to take to comply with this
administrative regulation or amendment: All local health
departments will need to be aware of the need to conduct a local
needs assessment to determine local health priorities. If another
agency or service delivery program is able to provide the same
service to the community the local health department may decide
to not provide the service, instead referring individuals to the other
agency or service. Local health departments will need to be
aware of the contracting requirements in this administrative
regulation to ensure compliance.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the identities identified
in question (3): It is difficult to determine what the costs of
compliance will be for local health departments. Some local health
departments may have increased costs associated with
contracting for services, while others may have decreased costs
by eliminating duplicative programs. A costs analysis indicates
that fourteen (14) of the sixty-one (61) health departments may
have a loss in funding for foundational services.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): By identifying local health
priorities, local health departments will be better able to meet the
needs of the community.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The initial change service delivery methods is
estimated to result in an increase of $8,476,000 the first year.

(b) On a continuing basis: Because this is a new method of
providing services it is difficult to determine what the ongoing
costs associated with these changes will be. It is estimated the
total costs will be $35,118,000 annually.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Local health departments are funded by a mix of state general
fund dollars, federal funding, local tax funding, and local
environmental fees.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new or by the change, if it is an amendment: There
are no fees associated with this administrative regulation. An
increase in funding is not needed to implement this administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees.
There are no fees established in this regulation.

(9) TIERING: Is tiering applied? Tiering is not applied as this
amendment affects all regulated entities equally.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Local health
departments, district health departments, Local Health Budget
Branch within the Division of Administration and Financial
Management.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194.050(1), 211.170(1), (2), (3), (6), Ky Acts ch.
21, and 2 C.F.R. Part 200.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation does not generate revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation does not generate revenue.

(c) How much will it cost to administer this program for the
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first year? It is estimated the changes in service delivery for local
health departments may result in an $8,476,000 increase in costs
this first year.

(d) How much will it cost to administer this program for
subsequent years? The ongoing costs associated with this
program is $35,118,000.

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. Office of Management and Budget Super Circular, 2
C.F.R. 200 Subparts E and F.

(2) State compliance standards. This administrative
regulation adopts the fiscal and financial management
provisions for the receipt of federal funds.

(3) Minimum or uniform standards contained in the federal
mandate. Under uniform guidance provisions, the federal
mandate requires states to adopt the OMB fiscal and financial
management requirements contained in the Super Circular.

(4) Will this administrative regulation impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate? No.

(5) Justification for the imposition of the stricter standard,
or additional or different responsibilities or requirements. There
are no different, stricter, or additional responsibilities or
requirements.

STATEMENT OF EMERGENCY
922 KAR 1:450E

This emergency administrative regulation is necessary in
order to immediately implement legislation that passed in Regular
Session 2020 that expanded eligibility for the Kentucky public
postsecondary tuition waiver for adopted and former foster youth.
This amendment is deemed to be an emergency pursuant to KRS
13A.190(1)(a)3. Senate Bill 115 amendments to KRS 164.2847
become effective July 15, 2020; therefore necessitating the
emergency filing of this administrative regulation amendment.
This emergency administrative regulation will replaced by an
ordinary administrative regulation. The ordinary administrative
regulation is identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency
(Emergency Amendment)

922 KAR 1:450E. Eligibility confirmation for
waiver.

tuition

EFFECTIVE: July 10, 2020

RELATES TO: KRS Chapter 13B, 164.001(12), 164.2847,
199.570, 620.050(5)

STATUTORY AUTHORITY: KRS 194A.050(1), 164.2847(3)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires[autherizes] the secretary of the Cabinet for
Health and Family Services to adopt and administer
administrative regulations necessary under state laws to protect,
develop, and maintain the welfare and sufficiency of individual
citizens of the Commonwealth. KRS 164.2847(3) requires the
Cabinet for Health and Family Services, upon the request of a
public postsecondary education institution, to confirm the eligibility
status under KRS 164.2847(1), of a student seeking to participate
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in the tuition waiver program. This administrative regulation
establishes a procedure for administrative hearings and criteria
pertaining to the release of foster or adoption status information.

Section 1. Definitions. (1) "Institution” is defined by [ir] KRS
164.001(12).

(2) "Student" means an
requirements of KRS 164.2847(1).

individual who meets the

Section 2. Confirmation of Eligibility. (1) A student shall
request a tuition waiver by:

(@) Completing [a—ferm;] the DPP-333, Tuition Waiver for
Foster and Adopted Children; and

(b) Presenting the DPP-333 to a public postsecondary
institution.

(2) Upon the request of a public postsecondary institution,
designated cabinet staff shall return the completed DPP-333 to
the requesting institution within thirty (30) working days from the
date of receipt.

(3) The confidentiality of information shall be maintained in
accordance with KRS 199.570 and 620.050 regarding the release
of information.

(4) The cabinet shall mai nt
completed DPP-333 for ten (10) [five{(5)] years from the date of
the student's initial request.

(5) A student who transfers to another institution, or who has
not been enrolled continuously at the same institution, shall
complete a new DPP-333.

Section 3. Service Appeal. An applicant who is determined
ineligible for a tuition waiver by the cabinet shall have access to
an administrative hearing in accordance with 922 KAR 1:320.

Section 4. Incorporation by Reference. (1) "DPP-333, Tuition
Waiver for Foster and Adopted Children”, 07/20 [edition-6/13], is
incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department for
Community Based Services|! i i

Services;-Division-of Policy Development], 275 East Main Street,
Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to 4:30
p.m.

ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: July 7, 2020

FILED WITH LRC: July 10, 2020 at 2 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall, if requested,
be September 28, 2020, at 9:00 a.m. in Suites A & B, Health
Services Building, First Floor, 275 East Main Street, Frankfort,
Kentucky 40621. Individuals interested in attending this hearing
shall notify this agency in writing by September 21, 2020, five (5)
workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
the hearing may be canceled. This hearing is open to the public.
Any person who attends will be given an opportunity to comment
on the proposed administrative regulation. A transcript of the
public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on this proposed
administrative regulation until September 30, 2020. Send written
notification of intent to attend the public hearing or written
comments on the proposed administrative regulation to the
contact person. Pursuant to KRS 13A.280(8), copies of the
statement of consideration and, if applicable, the amended after
comments version of the administrative regulation shall be made
available upon request.

CONTACT PERSON: Donna Little, Deputy Executive
Director, Office of Legislative and Regulatory Affairs, 275 East
Main Street 5 W-A, Frankfort, Kentucky 40621; phone 502-564-
6746; fax 502-564-7091; email CHFSregs@Kky.gov.

ai
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Laura Begin or Donna Little

(1) Provide a brief summary of:

(& What this administrative regulation does: This
administrative regulation sets forth the process of determining an
applicantds eligibility to
public postsecondary institution.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to ensure compliance with
statute and eligibility criteria for students who seek the tuition
waiver.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: The administrative regulation conforms
to the authorizing statutes by establishing procedure and criteria
pertaining to the release of foster or adoption status information
as confirmation of eligibility for the tuition waiver.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The
administrative regulation assists in the effective administration of
the statutes by establishing a procedure and criteria for eligibility
confirmation of a student seeking to participate in the tuition
waiver program.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: This amendment changes the period of
time the cabinet shall mai nt
completed DPP-333 form for compliance with amendments made
in the foster or adopted tuition waiver program, KRS 164.2847,
per Senate Bill 115 from Regular Session 2020 (Ky. Acts ch.
111). The amendment also clarifies instructions for completing the
tuition waiver form and makes conforming updates in the material
incorporated by reference.

(b) The necessity of the amendment to this administrative
regulation: Senate Bill 115, passed in Regular Session 2020,
extended the tuition waiver eligibility period from a five year period
to 150 consecutive or nonconsecutive credit hours up to age
twenty-eight and included tuition and student fees for graduate
programs in addition to undergraduate programs. Conforming
amendment was necessary in this administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: The amended administrative regulation
conforms to the authorizing statutes by increasing the period of

time the cabinet maintains an
DPP-333 form for the tuition waiver program.
(d) How the amendment will assist in the effective

administration of the statutes: The amended administrative
regulation will assist in the effective administration of the statutes
by ensuring eligibility is consistent with the authorizing statute.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: There were 600 verified eligible
applicants for the tuition waiver in 2018 and 639 in 2019.
Pursuant to KRS 164.2847, those eligible include families who
receive state-funded adoption assistance, students currently
committed to the cabinet, students in an independent living
program placement funded by the cabinet, students who were
placed in adopted placements by the cabinet, or students in the
legal custody of the cabinet on his or her eighteenth birthday.
Kentucky public postsecondary institutions are also affected.

(4) Provide an analysis of how the entities identified in
question (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities
identified in question (3) will have to take to comply with this
administrative  regulation or amendment: The amended
administrative regulation will require designated cabinet staff to
maintain records for ten years, rather than five. Senate Bill 115
expanded the eligibility for the public postsecondary institution
tuition waiver available to former foster and adopted youth in
Kentucky.

ain

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): This amendment does not have a cost to the entities
identified, but Senate Bill 115 did have a cost to Kentucky public
postsecondary institutions.

(c) As a result of compliance, what benefits will accrue to the

recei venttes identifiedtin quastionw ). Vhe rameaded adminiktmtivet

regulation will benefit youth who were in foster care or who were
adopted prior to their eighteenth birthday by extending the period
of time they may utilize the tuition waiver program.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The amendment to this administrative regulation
is not projected to have a fiscal impact on the administrative body.

(b) On a continuing basis: The amendment to this
administrative regulation is not projected to have a fiscal impact
on the administrative body.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State General Funds are the source of funding used for the
implementation and enforcement of this administrative regulation.
Overall costs are minimal for this administrative agency.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding is not necessary to implement this
administrative regulation.

ucky

a n(8) &State i whather for In@ this f admanistrative u régailatipnd s

established any fees or directly or indirectly increased any fees:
This amended administrative regulation does not establish any
fees or directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied,
because this administrative regulation is applied in a like manner
statewide for all students eligible pursuant to KRS 164.2847.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. None.

2. State compliance standards. KRS 194A.050(1).

3. Minimum or uniform standards contained in the federal
mandate. None.

4. Wil this administrative
requirements, or additional or

regulation
different

impose  stricter
responsibilities  or

a c t ireq@rentfents, than those r@equiset bydhe fetledak mandate?PpThee t e d
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administrative regulation does not impose stricter requirements or
responsibilities.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. None.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services is impacted by this administrative
regulation. Kentucky public postsecondary institutions are
impacted by Senate Bill 115, to which this amendment conforms.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1), 164.2847(3).

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will not generate any revenue for
state or local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
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years? This administrative regulation will not generate any
revenue for state or local government in subsequent years.

(c) How much will it cost to administer this program for the
first year? There are no additional costs in administering this
program.

(d) How much will it cost to administer this program for
subsequent years? There are no additional costs in administering
this program.

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
922 KAR 1:520E

This emergency administrative regulation is necessary in
order to immediately implement the parenting youth supplement
to per diem rates for youth in out of home care that have custody
and control of and provide care for their own child. This
amendment is deemed to be an emergency pursuant to KRS
13A.190(1)(a)2. Federal guidance requires certain conditions be
met for claiming federal Title IV-E reimbursement funds. An infant
born to a youth residing in out of home care does not meet the
federal criteria of an abused or neglected child and therefore
should not be taken into the custody of the cabinet. Infants should
remain in the care, custody, and control of their parent as long as
it is safe for them to do so. Kentucky is at risk of losing federal
Title IV-E financial reimbursement of payments made for the
provision of out of home care services to children who have been
abused, neglected, or made dependent. This emergency
administrative regulation will be replaced by an ordinary
administrative regulation. The ordinary administrative regulation is
identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency
(Emergency Amendment)

922 KAR 1:520E. Supplements to per diem rates [High-
risk supplement for resource homes].
EFFECTIVE: July 1, 2020

RELATES TO: KRS 2.015, 199.011(4), (10), 200.115(1),
600.020(9),  (30) [600-020¢8)], 605.120(2),  610.110(8),

620.020(1), 620.140(1)(d), 42 U.S.C. 672

STATUTORY AUTHORITY: KRS 194A.050(1), 605.120(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the secretary of the Cabinet for Health and
Family Services to promulgate administrative regulations
necessary to implement programs mandated by federal law or to
qualify for the receipt of federal funds and necessary to cooperate
with other state and federal agencies for the proper administration
of the cabinet and its programs. KRS 605.120(2) requires the
cabinet to establish a reimbursement system, within existing
appropriation amounts, for foster parents that comes as close as
possible to meeting the actual cost of caring for foster children,
and to address additional costs associated with providing care to
children with exceptional needs. In addition, Olmstead v. L.C. and
EW., 119 S. Ct. 2176 (1999), held that unnecessary
institutionalization of a person with a disability may be a violation
of the Americans with Disabilities Act of 1990, 3 U.S.C. 421 and
that, given certain exceptions, services should be delivered in the
most integrated setting appropriate to the treatment needs of a
person with a disability. This administrative regulation establishes
the requirements for a foster [resedree] home [parent] to receive a
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high-risk or parenting youth supplement reimbursement, to the
extent funds are available, for extraordinary care the foster home
[parent] provmles to a child with exceptional needs, or a parenting
youth, who is in the custody of the cabinet.

Section 1. Definitions. (1) "Case permanency plan" is defined
by KRS 620.020(1).
(2) "Child" means:
(@ A child as [is] defined by KRS 199.011(4)[;] and
600.020(9) [699—929(8)—and-may—melude¢

(b) A person age eighteen (18) or older whose commitment to
the cabinet has been extended or reinstated by a court in
accordance with KRS 610.110(6) or 620.140(1)(d); or

(c) A person under age twenty-one (21) [{b}-A—¢hild] who
meets the exceptions to the age of majority in accordance with
KRS 2.015.

(3) "Crisis" means a factor or set of factors that:

(a) Jeopardi zes a eebobréephonse; apd

(b) Creates a risk for removal of the child from the [reseurce]
home to a more restrictive setting, including institutionalization.

(4) "Exceptional needs" means the needs of a child:

(@) As specified in Section 2[(1)—=and](2) or 4 of this
administrative regulation; and

(b) Reimbursed in accordance with KRS 605.120(2).

(5) "Extraordinary care" means services:

(a) Provided to a child with exceptional needs [and] in the
custody of the cabinet; and

(b) That exceed a regular per diem, as established in 922
KAR 1:350, Section 10[43].

(6) "Family team meeting" means a meeting convened to
develop a childbs case
deswed outcomes for the Chl|d and famlly[—m—aeeelﬁdanee—wﬂh

(7) "Foster home" means:

(a) A “foster family home" as defined by KRS 199.011(10)
and 600.020(30), if referring to a physical structure; or

(b) An individual approved as a foster parent by the cabinet
pursuant to 922 KAR 1:310 and 922 KAR 1:350, if referring to an
individual.

(8) "High-risk supplement” means a reimbursement to a foster
[reseuree] home [parent] that is necessary to cover an additional
expense associated with the provision of extraordlnary care.[

(9) "Transition" means the period ofachi | d 6 s
a more restrictive out-of-home care placement to a foster
[reseuree] home.

Section 2. High-risk Supplement [Eligibility]. (1) To the extent
funds are available, the cabinet shall reimburse a foster home for
the extraordinary care provided to a child with exceptional needs.

(2) The cabinet shall consider a child eligible for a high-risk
supplement if:

(a)1l. Community resources

2. The child requires services consistent with Level IV or [and]
Level V care established in 922 KAR 1:360, Section 4;

(b) The Chl|d is placed in a medically complex [-fragile;

;] or care plus foster [reseurce] home
in accordance with 922 KAR 1:350;

(c) A child has a need for extraordinary care due to a:

1. Transition; or

2. Crisis;

(d) A family team meeting is held to:

1. Complete [Pevelop] a "DPP-111B,
Supplement Assessment”; and

2. Include the following individuals:

a. Designated regional cabinet staff;

b. Family members, including the child or a sibling;
c. Family friends;
d
e

High-Risk [Service]

. Community partners;
. Foster [Reseudree-home] parents; or

permanency

meet t

acemen:

pl

adjust ment

he
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f. Other individuals requested by the family or cabinet staff;
and

(e) The foster [reseurce] home [parent] agrees to maintain a
monthly log of the services provided to the child for the duration
[length] of the high-risk supplement.

()] If a child is eligible for [approved-to—receive] the high-
risk supplement:

(a) Designated regional cabinet staff shall develop an
addendum to the child6s case per manency
specific services and their timeframes for the child; and

( b) T h efostehredewded] home [parent] shall complete
mont hly |l ogs of the childds

(4) The high-risk supplement shall be:

(a) A standardized amount added to the per diem specified in
contract between an approved foster home and the cabinet; and

(b) Provided to a foster home for a period of up to six (6)
months if the requirements established in this section are met.

(5) Extensions to the high-risk supplement may be granted in
six (6) month intervals if:

(a) The child is reassessed by the cabinet pursuant to Section
3 of this administrative regulation and continues to meet the
eligibility requirements established in subsection (2) of this
section; and

(b) The family team meeting is held prior to granting each
extension in order to:

1. Revi ew progress made in
permanency plan addendum, which shall include a review of the
foster homeds

2. Complete a new
Assessment”.

(6) If a high-risk supplement extension is granted:
(a) The cabinet shall
case permanency plan that includes the specific services and
their_timeframes to be provided through the period of the

extension granted; and
(b) The foster home shall continue to complete monthly logs
the childés extraordinary

"DPP-111B, High-Risk Supplement

of

Section 3. Reassessment for High-Risk Supplement. (1) If a
foster home receives a high-risk supplement, the child shall be
reassessed when the supplement expires to determine if the
eligibility requirements established in Section 2 of this
administrative requlation are met.

(2) If a child eligible for the high-risk supplement is relocated
to another foster home or out-of-home placement, the cabinet:

(a) Shall cease reimbursement of the high-risk supplement to
the foster home; and

(b) May redetermine the child to be eligible for the high-risk
supplement if the requirements established in Section 2(2) of this
administrative requlation are met.

Section 4. Parenting Youth Supplement. (1) To the extent
funds are available, the cabinet shall reimburse a foster home or
approved provider pursuant to 922 KAR 1:300, 922 KAR 1:310, or
922 KAR 1:340 for the extraordinary care provided to a child who
is a parenting youth.

(2) The cabinet shall consider a child eligible for a parenting
youth supplement if:

(a) The child is placed in:

1. A cabinet-approved foster home as established by 922
KAR 1:350;

2. An independent living setting approved in accordance with
922 KAR 1:340;

3. A private child-placing agency foster home approved in
accordance with 922 KAR 1:310; or

4. An approved private child-caring facility in accordance with
922 KAR 1:300.

(b) The child:

1. Is in the custody of the cabinet;

2. Has custody and control of their own child or children; and

3. Physically resides in the same location as the child or
children; and

(c)

A-lABPPParenting

develop

p | acabindt.h a t i

(3) A parenting youth supplement shall be:

(a) A standardized amount per child of the parenting youth
added to the per diem of the parenting youth;

(b) Effective for the duration of the placement in which the
youth in the custody of the cabinet and their child or children
reside together; and

(c) Specified in a contract between an approved foster home
or provider established in subsection (2)(a) of this section and the
ncludes

(4) 1f a child deemed eligible for the parenting youth
supplement is relocated to another foster home or provider

e x t r a ogstdhlisheal m gubsediian €2)(a) of this section, the cabinet:

(a) Shall cease reimbursement of the parenting youth
suppl ement to the childbés prior
(b) May redetermine the child to be eligible for the parenting

youth supplement if the requirements of subsection (2) of this

sectlon are met. [%FD}em—‘Fe%&extenHmds%ava}lable-the

car e.
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Section 5.[6:] Service Appeals. A foster [reseurce] home
[parent] may request an appeal in accordance with 922 KAR
1:320.

Section 7. Incorporation by Reference. (1) The following
material is incorporated by reference:

(@ "DPP-111B, High-Risk  [Service] Supplement
Assessment"”, 07/20; and
(b) #ADBP Parenting

7 ].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department for
Community Based Services, 275 East Main Street, Frankfort,
Kentucky 40621, Monday through Friday, 8 a.m. to 4:30 p.m.

ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: July 1, 2020

FILED WITH LRC: July 1, 2020 at 10 a.m.

CONTACT PERSON: Donna Little, Deputy Executive
Director, Office of Legislative and Regulatory Affairs, 275 East
Main Street 5 W-A, Frankfort, Kentucky 40621; phone 502-564-
6746; fax 502-564-7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the criteria and application
process for supplements to foster homes for caring for high-risk
and parenting youth.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the process by
which a foster home or parenting youth may be reimbursed for
extraordinary care in meeting the needs of children in out of home
care.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 605.120(2) requires the cabinet
to establish a reimbursement system, within existing appropriation
amounts, for foster parents that comes as close as possible to
meeting the actual cost of caring for foster children, and to
address additional costs associated with providing care to
children with exceptional needs. This administrative regulation
adds a supplement to foster care per diem for caring for youth in
the <cabinetds
parenting youth.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes through the establishment of the high-risk and
parenting youth supplement to current per diem rates.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: The amendment to this administrative
regulation establishes a parenting youth supplement that will be
paid to a foster home or approved provider to aid in providing for
t he needs of t he parent i nglhe
amendment also updates language and processes and complies
with recent amendments made to KRS Chapter 13A, as the
current version of this administration regulation is outdated.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to establish the
parenting youth supplement as an addition to the per diem rate
paid to foster parents or approved providers.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes through the provision of reimbursement to
foster homes that meet the extraordinary needs of children in out
of home care.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of the statutes through the provision of
reimbursement to foster homes that provide for the extraordinary

needs of children in out of home care. Additionally, the
amendment will provide financial remuneration to support a
parenting youth in meeting the needs of their child while in the
custody of the cabinet.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: There are currently 38 parenting youth
in the custody of the cabinet. The Department for Community

Yout HeditBm p p | e Based Sedvices &nd @pprdved placement settings for youth in out

of home care are affected by the administrative regulation.

(4) Provide an analysis of how the entities identified in
question (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities
identified in question (3) will have to take to comply with this
administrative regulation or amendment: Parenting youth will have
to meet the criteria contained in this administrative regulation to
be eligible for the new parenting youth supplement. An approved
provider will be required to submit the parenting youth supplement
form in order to receive reimbursement.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There are no new costs to the identified entities.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Parenting youth will gain the
benefit of having parental rights to and custody of their children
remain intact. Financial arrangements with the foster care
providers are comparable to past arrangements involving the
same population. Additionally, the practice changes associated
with the new parenting supplement will help the state avoid
federal financial penalty and will preserve the safety, permanency,
and wellbeing of a child born to the teen parent, benefiting both
parent and child.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The amendment to this administrative regulation
is not projected to have a fiscal impact on the administrative body.

(b) On a continuing basis: The amendment to this
administrative regulation is not projected to have a fiscal impact
on the administrative body.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:

c ust aiskycarewdr whoraeq u i r €rhe Baurges of funding include federal Social Security Act Title

IV-E funds for foster care maintenance and state general funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding is not necessary to implement this
administrative
regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish any fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied,

y o ut hetause thihadrmirdstrative regutation ik appliednin a like manner
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statewide.
FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 672

2. State compliance standards. KRS 194A.050(1), 605.120(2)

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 672

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements,
or additional or different responsibilities or requirements, than
those required by the federal mandate.

5. Justification for the imposition of the stricter standard, or
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additional or different responsibilities or requirements. This
administrative regulation does not impose a stricter standard or
additional or different responsibilities or requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services, Department for Community Based
Services, is impacted by this administrative regulation.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1), 605.120(2), 42 U.S.C. 672

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
The administrative regulation will not generate any revenue for
state or local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? The administrative regulation will not generate any
revenue for state or local government in subsequent years.

(c) How much will it cost to administer this program for the
first year? The cabinet already provides the high-risk supplement,
but the parenting youth supplement in this amendment is new. As
the costs are federally-reimbursable, the costs to the
administrative body shall be comparable to the costs as if the
child entered cabinet custody. Thus, no fiscal impact is expected
and costs may be absorbed within existing appropriations. The
change in practice associated with the new supplement will help
the state avoid federal financial penalty and will preserve the
safety, permanency, and wellbeing of the child with their biological
teen parent, benefitting both parent and child.

(d) How much will it cost to administer this program for
subsequent years? Costs to the administrative body are
comparable and absorbable within existing appropriations. The
change in practice associated with the new supplement will help
the state avoid federal financial penalty and will preserve the
safety, permanency, and wellbeing of the child with their biological
teen parent, benefitting both parent and child.

Note: If specific dollar estimates cannot be determined,
provide a brief narrative to explain the fiscal impact of the
administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

DEPARTMENT OF AGRICULTURE
Office of the Consumer and Environmental Protection
(As Amended at ARRS, July 13, 2020)

302 KAR 50:020. Policies and procedures for hemp
growers.

RELATES TO: KRS Chapter 217B, 260.850-260.869, 21

U.S.C. Chapter 9]; SC ; SC ]
STATUTORY AUTHORITY: KRS 260.862

NECESSITY, FUNCTION, AND CONFORMITY: KRS

(14) "Geospatial location" means a location designated through
a GPS or other global system of navigational satellites used to
determine the precise ground position of a place or object.

(15) "GPS" means Global Positioning System.

(16) "Handling" is defined by KRS 260.850(4).

(17) "Hemp" or ‘"industrial hemp" is defined by KRS
260.850(5).

(18) "Hemp Grower License" means a document issued by the
department authorizing the person to grow, handle, market, and
store hemp in the Commonwealth under the terms established in
the document, KRS 260.850 through 260.863, and this

260.862(1)(a) authorizes the department to promulgate

administrative requlation.

administrative regulations for a Hemp Licensing Program in the
Commonwealth of Kentucky. KRS 260.862(1)(c) authorizes the

(19) "Hemp Processor/Handler License" means a document
issued by the department authorizing the person to process,

department to license persons who wish to participate in a Hemp

handle, market, and store hemp in the Commonwealth under the

Licensing Program by cultivating, handling, processing, or marketing

terms established in the document, KRS 260.850 through 260.869,

hemp. This administrative regulation establishes procedures and

and 302 KAR 50:030.

requirements for licensing persons who wish to grow or cultivate
hemp as a participant

Section 1. Definitions. (1) "Agent” means a person who is

i nsing Rrogrand e p a r KRB1260.850(6).

(20) "Hemp product” or "industrial hemp product” is defined by
Hemp Lice

(21) "Key participant" means a person who has a direct or
indirect financial interest in the entity producing hemp, such as an

employed by or working under contract for a license holder[;]_and owner or a partner in a partnership. "Key
who does not have any ownership interest in the hemp. participant[participants]":
(2) "Applicant" means a person[z—e+r—a—persen] who is (&) Includes[inelude], wi thout |l i mitati

authorized to sign for a business entity and[;]_who submits an

executive officer, chief operating officer, and chief financial officer;

application to participate in the Hemp Licensing Program.
(3) "Broker" means to engage or participate in the marketing of
hemp by acting as an intermediary or neqgotiator between

and
(b) Does[~—Key—participants~—de]_not include farm
managers, field managers, or shift managers.

prospective buyers and sellers.
(4) "Cannabis" means the plant that, depending on its THC

(22) "Law enforcement agency" means the Kentucky State
Police, DEA, or other federal, state, or local law enforcement

concentration level, is defined as either "hemp," as defined by

agency or drug suppression unit.

KRS 260.850(5), or "marijuana.” Cannabis is a genus of flowering
plants in the family Cannabaceae of which Cannabis sativa is a

(23) "Licensed grower" means a person authorized in the
Commonwealth by the department to grow, handle, store, and

species, and Cannabis indica and Cannabis ruderalis _are

market hemp under the terms established in _a hemp grower

subspecies thereof. Cannabis includes all parts of the plant,

license, KRS 260.850 through 260.859, and this administrative

whether growing or not, including its seeds, resin, compounds,

regulation.

salts, derivatives, and extracts; and does not include a "publicly
marketable _hemp product,” as defined by this administrative

(24) "Licensed processor' means a person _in__the
Commonwealth authorized by the department to process, handle,

regulation.
(5) "CBD" means cannabidiol.
(6) "Commissioner" is defined by KRS 260.850(1).
(7) "Commonwealth" means the Commonwealth of Kentucky.
(8) "Conviction":
(a) Means an adjudication or finding of quilt, including[iitalse

store, and market hemp under the terms established in a hemp
processor/handler license KRS 260.850 through 260.859, and 302
KAR 50:030.

(25) "Location ID" means the unique identifier established by
the applicant for each unique set of GPS coordinates where hemp
will be grown, handled, stored, or processed, which can include a

ineludes] a plea of guilty or nolo contendere; and
(b) Does not mean[—¥]_a conviction is subsequently
overturned on appeal, pardoned, or expunged[—then—it-is—not

field name or building name.
(26) "Lot" means a contiguous area in a field, greenhouse, or
indoor_growing structure containing the same variety or strain of

considered-a-conviction].
(9) "Corrective action plan" is a document issued|[setforth] by

hemp throughout.
(27) "Negligence" means failure to exercise the level of care

that a reasonably prudent person would exercise in complying with

the department for a licensee to correct a negligent violation of, or
non-compliance with, KRS 260.850-260.869 or 302 KAR Chapter

an administrative regulation, rule, or instruction.

S50[an—administrative—regilation—promulgated—under—the
authority of those statutes].
(10) "Culpable mental state greater than negligence" means to

(28) "Nonviable seed" means a seed that has been crushed,
dehulled, or otherwise rendered to have a zero percent
germination rate.

act committed intentionally, knowingly, willfully, or with criminal

negligence.
(11) "Decarboxylation” means the completion of the chemical

(29) "Person" means an individual or business entity.
(30) "Pesticide" means any substance or mixture of
substances intended to:

reaction that converts the THC-acid into delta-9-THC, the
intoxicating component of cannabis. The decarboxylated value is
also calculated using a conversion formula that sums delta-9-THC
and eighty-seven and seven tenths (87.7) percent of THC-acid.
(12) "delta-9-THC" means delta-9-tetrahydrocannabinol

(a) Prevent, destroy, control, repel, attract, or mitigate any
pest;

(b) Be used as a plant requlator, defoliant, or desiccant; or

(c) Be used as a spray adjuvant, once [they-have-beer]mixed
with a U.S. Environmental Protection Agency registered product.

concentration (the primary intoxicating component of cannabis).
For compliance purposes, all delta-9-THC concentrations

(31) "Post-harvest sample" means a sample taken from the
harvested hemp from a particul

are[must-be]_measured post- decarboxylation (result commonly

the procedures as established

referred to as total THC).
(13) "Department" or "KDA" is defined by KRS 260.850(3).
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harvest is in the same form (for example, intact-plant, flowers,
ground materials, etc.), homogenous, and not mixed with non-

on
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hemp materials or hemp from another lot.
(32) "Pre-harvest sample" means a composite, representative
portion from living plants in a hemp lot collected in accordance with

shall not:
(a) _Grow, cultivate, handle, or process hemp or_ other
cannabis; or

the procedures as established in 302 KAR 50:055.
(33) "Prohibited variety" means a variety or strain of cannabis

(b) Broker, store, or market hemp or other cannabis that does
not fall within the definition of a "publicly marketable hemp product"”

excluded from the Hemp Licensing Program.
(34) "Processing" is defined by KRS 260.850(9).
(35) "Program" means

Program.
(36) "Propagule” means a plant or plant part that can be

at any location within the Commonwealth.
(4) A person under the age of eighteen (18) years of age shall

t h eensidge p a rnot appin fordrshold B grawer licelnde.c

(5) Completed Hemp Grower License Applications shall[must]
be received by the department by the end of the application period

utilized to grow a new plant.

(37) "Publicly marketable hemp product” means a hemp
product that meets one (1) or more of the following descriptions:

(a) The product:

1. Does not include any living hemp plants, viable seeds, leaf
materials, floral materials, or delta-9-THC content above zero and

established in the application.

(6) Completed Hemp Grower License Application forms shall
be delivered to KDA Hemp Licensing Program, 111 Corporate
Drive, Frankfort, Kentucky 40601.

(7) The department shall deny any Hemp Grower License
Application that fails to meet the deadline established in the

three-tenths (0.3) percent; and
2. Includes[dees-include, without limitation, the following
produets:]_bare stalks, bast fiber, hurd fiber, nonviable roots,

application.
(8) Each applicant shall pay a grower application fee in the
amount established in 302 KAR 50:060.

nonviable seeds, seed oils, and plant extracts (excluding products
containing delta-9-THC above zero and three-tenths (0.3) percent);
(b) The product is CBD that was derived from hemp, as

(9) Application fees shall not cover or include the cost of the
criminal background checks required by KRS 260.862(2)(d) and
Section 3 of this administrative regulation. Applicants and license

defined by this administrative requlation; or
(c) The product is CBD that is approved as a prescription

holders shall pay criminal background check fees[in—the-manner
directed by the department

medication by the United States Food and Drug Administration.
(38) "Secondary pre-harvest sample” means a pre-harvest

(10) The department shall deny any Hemp Grower License
Application that is received without the application fee established

sample that is taken:
(a) In a given plot after the first pre-harvest sample is taken;
and

in 302 KAR 50:060.
(11) With the Hemp Grower License Application form the
applicant shall submit, at a minimum:

(b) On a different day than the initial pre-harvest sample. (a) | f the applicant is an individ
(39) "Signing authority" means an officer or agent of the residential address, telephone number, and email address (if
organization with written authorization to commit the legal entity to available);
a binding agreement. (b) If the applicant is a business entity[;—the—following
(40) "Strain" means a group of hemp with presumed common information]:
ancestry and identified physiological distinctions. A strain does not 1] The entityos name, Empl oyer I d
meet the uniformity, stability or distinction requirements to be business location address in Kentucky, and principal business
considered a variety. location;
(41) "UK DRS" means the Division of Regulatory Services at 2.[¢1)] For the individual who will have signing authority on the
the University of Kentucky College of Agriculture, Food, and entityds behalf, his or her full nam

Environment.

(42) "University" means an_accredited institution of higher
learning located in the Commonwealth.

(43) "Variety" means a subdivision of a species that is:

(a) Uniform, meaning[in—the-sense]_that the variations in
essential and distinctive characteristics are describable;

(b) Stable, meaning[in-the-sense] that the variety will remain
unchanged in its essential and distinctive characteristics and its

address, telephone number, and email address (if available); and

3.[{H))] For each key participant, his or her full name, title within
the entity, business address, telephone number, and email address
(if available);

(c) The proposed acreage or greenhouse or indoor square
footage to be planted;

(d) Street address; location ID; and GPS coordinates for each
field, greenhouse, building, or site where hemp will be grown,

uniformity if reproduced or reconstituted as required by the

handled, or stored;

different cateqories of varieties; and
(c) Distinct, meaning[in—the-sense]_that the variety can be

(e) Maps depicting each site where hemp will be grown,
handled, or stored, with appropriate designations for entrances,

differentiated by one (1) or more identifiable morphological,

field boundaries, and Location IDs corresponding to the GPS

physiological, other characteristics from all other publically known

coordinates; and

varieties, or_other characteristics from all other publicly known
varieties.

(44) "Variety of concern" means any variety of hemp that tests
above 0.3000 percent delta-9-THC in one (1) or more pre-harvest

(f) Agreement to all terms and conditions established in the
hemp grower application.

(12) Any Grower License Application that is missing required
information shall be subject to denial.

samples. A hemp variety designated as a "variety of concern"
could be subject to restrictions and additional testing.

(45) "Volunteer cannabis plant" means any cannabis plant that:

(a) Grows of its own accord from seeds or roots in the years
following an intentionally planted cannabis crop; and

(b) Is not intentionally planted.

Section 2. Grower License Application. (1) Any person who
wishes to grow hemp at any location in the Commonwealth shall
submit to the department a completed Hemp Grower License

(13) The terms and conditions established in the hemp grower
application shall include, at a minimum, a statement that the[the
folowing requirementsfor] licensed growers:

(a)_Acknowledge that licensed growers shall comply with all
administrative requlations in 302 KAR Chapter 50;

(b) Agree to pay a licensing fee in the amount established in
302 KAR 50:060;

(c) Acknowledge that licensed growers shall comply with
instructions from representatives of the department and law
enforcement agencies;

Application, or annual license renewal, incorporated by reference
as part of the Grower Licensing Application Packet in 302 KAR

(d) Consent to entry onto, and inspection of, all premises
where hemp or other cannabis plants or materials are located, or

50:080.
(2) EXxisting grower license holders shall annually complete the

licensed to be located, by representatives of the department and
law_enforcement agencies, with or without cause, with or without

department 6s requi r e meas é¢sgblifhedin
302 KAR Chapter 50, by March 15.
(3) A person who does not hold a license from the department

i ¢ &dwmasce notice;n e wa |

(e) Consent to forfeiture and destruction, without

compensation, of:

286
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1. Material found to have a measured delta-9-THC content in

Procedure for Evaluation. (1) The department shall apply the

excess of zero and three-tenths (0.3) percent on a dry weight

criteria established in paragraphs (a) through (I) of this subsection

basis;

2. Plants located in an area that is not licensed by the
department; and

3. Plants not accounted for in required reporting to the

department;
(f) Agree to apply for licensing of all growing, handling, and

in evaluating an application for the grower license.

(&) In accordance with Section 2 of this administrative
requlation, the applicant shall submit a complete application with all
required components and attachments.

(b) For an applicant who has been a Hemp Licensing Program
participant previously, the applicant shall comply with the

storage locations, including GPS coordinates, and receive

responsibility to submit:

department approval for those locations prior to having hemp on
those premises;

(@) Acknowledge that licensed growers shall submit a Site
Modification Request Form, incorporated by reference in 302

1. Field Planting Report and Greenhouse/Indoor Planting
Report, incorporated by reference in 302 KAR 50:080;

2. Harvest/Destruction Report, incorporated by reference in
302 KAR 50:080; and

KAR 50:080, the applicable[appropriate] fees based on the
requested changes, and obtain prior written approval from a

3. Any other reports deemed necessary by the department to
which the applicant has agreed.

representative of the department before implementing any change (c) The applicantdés gr, andistorage
to the licensed sites stated in the hemp grower license, and that sites shall be located in the Commonwealth of Kentucky.
growing site changes shall be subject to a site modification (d)The applicantés primary

surcharge in the amount established in 302 KAR 50:060 for a new

Commonwealth of Kentucky or within fifty (50)[58] miles of at least

set of GPS coordinates;
(h) Acknowledge that anyone applying pesticides to hemp shall
hold a pesticide license and apply pesticides only in accordance

one(l)of the applicantés Kentucky
(e) The applicant shall affirm that the applicant resides at the
primary residence listed on the Grower License Application form

with Section 16[18] of this administrative regulation;

(i) Acknowledge that the risk of financial or other loss shall be
borne solely by the licensed grower;

() _Acknowledge that licensed growers shall comply with

from May 1 to September 30.

(f) The criminal background check report indicates that, within
ten (10) vears from the date when the background check was
issued, the applicant shall not have:

restrictions established by the department limiting the movement of
hemp plants and plant parts;

(k) Agree that any time hemp is in transit, a copy of the hemp
grower license shall be available for inspection upon the request of

1. A felony conviction; or

2. A drug-related misdemeanor conviction or violation;

(a) A[Ne]_person who has been convicted of any felony or any
drug-related misdemeanor _or violation in the previous ten (10)

a representative of the department or a law enforcement agency;
() Agree that, upon request from a representative of the

years from the date of application shall not be eligible to obtain a
license, except:

department or a law enforcement agency, a licensed grower shall
immediately produce a copy of his or her hemp grower license for

1.[—provided—however—that ()] A person who was growing
hemp lawfully with a license, registration, or authorization under a

inspection;
(m) Agree to submit Planting Reports, Harvest/Destruction

pilot program authorized by Section 7606 of the Agricultural Act of
2014 (7 U.S.C. 5940) shall be eligible to obtain a license; and

Reports, incorporated by reference in 302 KAR 50:080, and
other reports required by the department to which the grower has

2.[¢8] A person who was lawfully growing hemp under the
2014 Farm Bill before December 20, 2018 and was convicted prior

agreed, on or before the deadlines established in this

to December 20, 2018 shall be eligible to obtain a license.

administrative requlation;
(n) Agree to scout and monitor unlicensed fields for volunteer

(h) In the past, including those times when the applicant was

cannabis plants and to destroy those volunteer cannabis plants for

not a participant in the depar
applicant shall not have failed[demenstrated—a-wilingness]_to

at least three (3) years past the last date of planting reported to

comply with the departmentéds r

the department;
(o) Agree not to employ or rent land to cultivate hemp from any

staff, and instructions from representatives of Kentucky State
Police and other law enforcement agencies.

person who was terminated or denied admission to the Hemp
Licensing Program for one (1) or both of the following reasons:
1. Failure to obtain an acceptable criminal background check;

(i) The applicant shall not be delinguent in making any required
reports or payments to the department in connection with the
applicantdés participation in t

or

2. Failure to comply with an order from a representative of the
department; and

(p) Agree to abide by all land use restrictions for licensed
growers established[setferth] in Section 5 of this administrative

programs within the department.

(i) The applicant shall not have any unpaid fees, fines, or civil
penalties owed to the department.

(k) The applicant shall not have and shall not make any false
statements or representations to a representative of the

requlation[theseregulations].

Section 3. Criminal Background Check. (1) Each licensed

department or a law enforcement agency. Any person who
materially falsifies any information contained in an application shall
be ineligible to obtain a license from the department.

grower or applicant, or key participant within an entity that is a
grower or applicant, shall undergo and pay for an annual criminal

(1) The applicantédés proposed
land use restrictions established[setferth] in Section 5 of this

background check as required by KRS 260.862(2)(d).

(2) A licensed grower or applicant, or key participant within an
entity that is a grower or applicant, shall, following completion of
the background check, ensure delivery of the report to the

administrative regulation. Denial of all proposed growing sites shall
constitute grounds for denial of the application.

(2) The department shall conditionally approve an application
for a hemp grower license if the application satisfies the criteria

department with the licensing application or renewal.
(3) The department shall not accept a report from a criminal
background check that occurred more than sixty (60)[60]_days

established in this administrative regulation.
(3) The department shall notify applicants by letter or email
whether the application has been denied or conditionally approved.

prior to the date of the application.
(4) Failure to submit the background check with the application

A person shall not be a participant in the Hemp Licensing Program
until the applicant has received a hemp grower license from the

shall be grounds for license denial.
(5) Substitution of a signing authority shall require approval
from the department and the submission of a current criminal

department.
(4) _Conditionally approved applicants _shall _complete a

mandatory orientation session at a location designated by the

background check on the substitute signing authority.

Section 4. Application for Hemp Grower License; Criteria and
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department, and pay licensing fees, as established in 302 KAR
50:060, prior to receiving a hemp grower license.
(5) The department shall not allow any person to complete

sites,

resi de

gr owi

t ment 0:

ul es,

he Hem

growin
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orientation in lieu of the applicant.

Section 5. Land Use Restrictions for Licensed Growers. (1) A
licensed grower shall not plant or grow any cannabis that is not

hemp.
(2) A licensed grower shall not plant or grow hemp or other

department employee and not involved or invested in any hemp
projects in Kentucky.

(4) The members of the administrative panel shall not be
required to accept or consider information or documents that were
not compliant with application deadlines established in this
administrative requlation.

cannabis on any site not licensed.
(3) A licensed grower shall not grow hemp or other cannabis in

(5) The members of the administrative panel shall apply the
same standards established in this administrative regulation to

or adjacent to any structure that is used for residential purposes.
(4) A licensed grower shall not handle or store leaf or floral

determine if the departmentds
arbitrary or capricious.

material from hemp or other cannabis in or adjacent to any
structure that is used for residential purposes.
(5) Hemp shall be physically segregated from other crops

(6) Hearings on appeals shall be open to the public and shall
occur_at a time,[and]_ date, and location designated by the
commissioner.

unless prior approval is obtained in writing from the department.
(6) A licensed grower shall plant a minimum of 1,000 plants in

(7) _An appealing applicant _shall appear in _person at the
assigned hearing time. Failure to appear on time shall constitute

each growing site unless prior approval is received in writing from

grounds for dismissal of the appeal.

the department.
(7) A licensed grower shall plant a minimum of one quarter

(8) The three (3) members of the administrative panel shall rule
on the appeal by a majority vote.

(0.25) acre in each outdoor growing site unless prior approval is
received in writing from the department.
(8) Except as established in subsection (9) of this

Section 7. Hemp Grower Licenses. (1) An applicant shall not
be a participant in the Hemp Licensing Program until the

section[provided in—subsection 5(9) of this administrative

department has issued a hemp grower license following the

action

regwlation], a licensed grower shall not grow hemp or other applicantés completion of mthten depart
cannabis in any outdoor field that is located within 1,000 feet of a session_and payment of licensing fees, as established in 302
school or a public recreational area. KAR 50:060.

(9) [Notwithstanding the prohibition in subsection 5(8) of (2) The grower license application shall establish the terms and
this—administrative regulation;]Hemp may be grown within 1,000 conditions governing participation in the Hemp Licensing Program.
feet of a school, if[previded-that]: (3) Failure to agree or comply with terms and conditions

(&) The applicant has been designated by a school district established in the hemp grower license application or this
superintendent; 5] administrative regulation shall constitute grounds for appropriate

(b) The applicant is a vocational agriculture instructor, departmental action, up to and including termination of the grower
agriculture teacher, or other gqualified person who is employed by a license and expulsion from the Hemp Licensing Program.
school district; and (4) A Hemp Grower License shall[wil] remain in force as long

(c) the school districtés b o a rad thelicerse holderimeets antiual renawalgegurenents bytMarch
applicantds proposal 15 of each year.

(10) An applicant or licensed grower shall not include any (5) A Hemp Grower License may be terminated by the license
property on his or her application or Site Modification Request, holder or the department upon thirty (30) days prior written notice.
incorporated by reference in 302 KAR 50:080, to grow, cultivate, or (6) A Hemp Grower License authorizes the license holder to
store hemp that is not owned or completely controlled by the grow hemp; handle his or her own hemp, including [sueh]activities
applicant or licensed grower, as evidenced by a written lease or such as drying, grinding, separating foliage from stem, storing, and
other document that shall be provided to the department upon packaging; and market his or her own hemp. A Hemp Grower
reguest. License does not authorize the grower to process hemp, handle

(11) A licensed grower shall not grow, handle, or store hemp or other personés hemp, or mar ket anot he
other cannabis on property owned by, leased from, or previously (7) The department shall issue gro

submitted in a license application by any person who is ineligible or

accordance with this format: "21 _0001" through "21 9999."

whose license was terminated[;]_or who was denied admission to
the Hemp Licensing Program for one (1) or both of the following
reasons:

(a) Failure to obtain an acceptable criminal background check;
or

(b) Failure to comply with an order from a representative of the

Section 8. Licensing Fees; Secondary Pre-Harvest Sample
Fees. (1) Licensing fee.

(a) The conditionally approved applicant or license holder shall
pay a licensing fee, as established in 302 KAR 50:060, prior to
the issuance of a new license or an annual license renewal.

department.
(12) Licensed growers with plots of one (1) acre or less

(b) The licensing fee for each growing address shall be in the
amount established in 302 KAR 50:060.

shall[are—required—to] post signage at the plot location. The
signage shall include the[fellowing-information]:
(a) The program title[statement], "Kentuckv Department of

(2) Secondary Pre-Harvest Sample fee.
(a) If a licensed grower fails to complete the harvest within
fifteen (15) days after the department collects the pre-harvest

Agriculture Hemp Licensing Program";
(b) License holderds name;
(c) License holderés Ilicense
(d[FhelDepart ment 6s telephone

sample, the licensed grower shall submit a new
Harvest/Destruction Report and may be required to pay a

n u redcendary peeihatvest sample fee, as established in 302 KAR
numb &06:055.

(b) If four (4) or more samples are taken from the same

Section 6. Administrative Appeal Upon[frem] Denial of address, then the licensed grower shall be required to pay a
Application. (1) An applicant wi ssécondagy pré-fmarvesatsamela fee for dach satheleptakentfirometimat 6 s

denial or partial denial of an application shall submit a written

address in excess of three (3).

request for a hearing postmarked within fifteen (15) days of the
date of the departmentids
(2) An appealing applicant shall mail a hearing request letter to

(c) The secondary Pre-Harvest sample fee shall be paid to the

not i f i c addapatment vathirt fiteen (@5) dagsnofinvoice by the department.

The secondary pre-harvest sample fee shall be as established in

KDA Hemp Licensing Program, 111 Corporate Drive, Frankfort,

302 KAR 50:060.

Kentucky 40601.
(3) Appeals shall be heard by a three (3) person administrative

(d) If the licensed grower fails to pay the secondary pre-harvest
sample fee within fifteen (15) days of invoice, the lack of payment

panel, whose members shall be designated by the commissioner.

shall be considered a violation of the hemp grower license.

The panel shall include at least one (1) person who is a
department employee and at least one (1) person who is not a

(e) The licensed grower shall not harvest the remaining crop
until the department collects a secondary pre-harvest sample if one
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is required as established in paragraph (a) or (b) of this subsection.

Section 9. Site Modifications and Site Modification Surcharge
Fees. (1) A licensed grower who elects to grow hemp in a new
growing location or store or handle at a site other than the sites

Nursery License from the Kentucky Office of the State

Entomologist.

Section 11. Seeds of Wild, Landrace, or Unknown Origin. (1) A
person shall not acquire or grow hemp or cannabis seeds or

specified by the GPS coordinates listed on the hemp grower

propagules of wild, landrace, or unknown origin without first

license, shall submit a Site Modification Request Form,

obtaining written approval from a representative of the department.

incorporated by reference in 302 KAR 50:080, and obtain written
approval from a representative of the department, prior to planting

(2) The department shall not permit hemp or cannabis seeds or
propagules of wild, landrace, or unknown origin to be planted,

or storing at the proposed location.
(2) Any request for a new growing location shall comply with

cultivated, or replicated by any person without the department first
arranging for replication and THC testing of mature plants grown

the land use restrictions established in Section 5 of this

from the seeds or propagules by the department or its designee.

administrative reqgulation.
(4) The department shall charge a site modification surcharge

(3) Any licensed grower or licensed processor found to have
saved seed, propagules, or cuttings, or cultivated seeds,

fee for each new Location ID, (specifically, a GPS coordinate for

propagules, or cuttings from a cannabis plant of wild, landrace, or

each new individual field or greenhouse or indoor structure) where

unknown origin, without advance written permission from the

hemp will be grown. The amount of the site modification surcharge

department shall be subject to suspension or revocation of his or

fee shall be as established in 302 KAR 50:060.
(5) The department shall not approve a site modification

her license and forfeiture without compensation of his or her
materials.

request for a new growing location until the department has
received the site modification surcharge fee, as established in
302 KAR 50:060.

(6) The department shall not assess a site modification

Section 12. Planting Reports for Outdoor Plantings. (1) A
licensed grower shall submit to the department a complete and
current Field Planting Report, incorporated by reference in 302

surcharge for changes to storage-only locations.

Section 10. Seed and Propagule Acquisition. (1) A license

KAR 50:080, within fifteen (15) days after every planting, including
complete replanting[;]_of seeds or propagules in _an outdoor
location.

holder intending to acquire seeds or propagules first shall (2) Each Field Planting Report shall identify the:
determine whether or not the variety or strain intended for (a) Correct variety or strain name;
purchase i s listed on the depart nfebn)t 6Ki ed Wr rleorctat Samma Dy aof | i
Varieties List, incorporated by reference in 302 KAR 50:080. and
(a) If the variety or strain is listed on the Summary of Varieties (c) Primary intended use of the harvest.
List, incorporated by reference in 302 KAR 50:080, a[pe]_pre- (3) A licensed grower who does not plant hemp in an approved
approval from the department shall not be[is] _required. outdoor site listed in the hemp grower license shall submit a Field
(b) If the variety or strain is not listed on the Summary of Planting Report, incorporated by reference in 302 KAR 50:080,
Varieties List, incorporated by reference in 302 KAR 50:080, the on or before July 31, stating that hemp has not been planted and
license holder shall submit a New Hemp Variety or Strain Request will not be planted at that site.
Form, incorporated by reference in 302 KAR 50:080 along with
a certificate of analysis for that strain or variety, showing that Section 13. Planting Reports for Indoor Plantings. (1) A

mature plants grown from that seed variety or strain have a floral

licensed grower shall submit to the department a complete and

material _delta-9-THC _ (shall[must] be measured post-

current _Greenhouse/Indoor Planting Report, incorporated by

decarboxylation, also referred to as total THC) content of not more

reference in 302 KAR 50:080 within fifteen (15) days after

than 0.300% on a dry weight basis from an independent third-party

establishing plants at an indoor location.

laboratory.

(2) A license holder who develops a new hemp variety or strain
shall submit the New Hemp Variety or Strain Request form,
incorporated by reference in 302 KAR 50:080, prior to its use in
crop production.

(3) The department shall not approve a New Hemp Variety or
Strain_Request, incorporated by reference in 302 KAR 50:080
unless the licensed grower affirms in writing that the requested

(2) Each Greenhouse/Indoor Planting Report, incorporated by
reference in 302 KAR 50:080 shall identify the:

(a) Correct variety or strain name;

(b) Greenhouse or indoor growing location ID as listed in the
hemp grower license; and

(c) Primary intended use of the harvest or of the hemp plants.

(3) In addition to the initial Greenhouse/Indoor Planting Report,
incorporated by reference in 302 KAR 50:080, a licensed grower

seed acquisition plan does not infringe on the intellectual property

with an approved greenhouse or indoor growing site shall submit

rights of any person and that the seed or propagule source is a

quarterly reports for each location ID to the department.

current legal hemp operation.
(4) The department shall not approve a New Hemp Variety or

Greenhouse/Indoor Planting Reports, incorporated by reference
in 302 KAR 50:080 shall be due no later than March 31, June 30,

Strain Request, incorporated by reference in 302 KAR 50:080 if

September 30, and December 31.

a representative of the department has information supporting a
belief that the variety or strain will produce plants with delta-9-THC
(shall[must]_be measured post-decarboxylation, also referred to

Section 14. Planting Reportsto USDA6s Farm Ser
(1) In addition to the other reports required by this administrative

as total THC) content of more than 0.300% on a dry weight basis.
(5) A license holder shall not buy, sell, possess, or transfer

requlation, a licensed grower shall report hemp crop acreage to
USDAGS Farm Service Agency

seeds or propagules of any variety or strain designated as a

the[foHowing-information]:

Prohibited Variety on the
Varieties List, incorporated by reference in 302 KAR 50:080.
(6) Upon request from a representative of the department, a

depar t me(a tSthest addrasb bnd,std tbed exteBtupraatieable, geaspatial

location _for _each lot or greenhouse where hemp will be

produced;[;]

licensed grower or licensed processor shall provide a distribution
list showing locations where and to whom the hemp seeds were

(b) Acreage (or square footage, in the case of a greenhouse or
other _indoor growing facility) dedicated to the growing of each

distributed.

(7) Any person engaging in the distribution of hemp seeds shall
adhere to the applicable Kentucky seed laws (KRS 250.010
through[te] KRS 250.990) and [administrative regulations{]12
KAR 1:116 through[te-12 KAR] 1:175[}].

(8) Any person who intends to move transplants or other living
plants to a location outside Kentucky shall[must] obtain a Class A

289

variety or strain of hemp; and
(c) The growerds name and | i
(2) The department shall collect and retain, for a period of at
least three (3) calendar years, location ID information for every site
or location where the department has approved hemp to be grown.

Section 15. Site Access for Representatives of the Department
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and Law Enforcement Agencies. (1) The department shall provide
information about approved growing, handling, and storage site

(9) Floral materials shall not be moved outside the
Commonwealth, nor moved beyond a processor, nor commingled,

locations to representatives of the Kentucky State Police, USDA,

nor extracted, until the department releases the material in writing.

DEA, and other law enforcement agencies whose representatives
request licensed site information, including GPS coordinates.
(2) Licensed growers shall have no reasonable expectation of

(10) Harvested materials from one (1) lot shall not be
commingled with other harvested lots without prior written
permission from the department.

privacy with respect to premises where hemp or other cannabis
seeds, plants, or materials are located, and any premises listed in

(11) A licensed grower who fails to submit a
Harvest/Destruction Report shall be subject to revocation of his or

the hemp grower license.
(3) A licensed grower, whether present or not, shall permit a
representative of the department or a law enforcement agency to

her license.
(12) A licensed grower who proceeds to harvest a crop without
first obtaining authorization from the department shall be subject to

enter into premises where hemp or other cannabis seeds, plants,

revocation of his or her license.

or_materials are located, and any premises listed in the hemp
growerds license, wi th or
advanced notice.

Section 16. Pesticide Use. (1) A licensed grower who uses a

wi t hout Sectienul8. €olleetiondof Sawiplesh TH® Testing iPostiTestirtg

Actions. (1) The department shall collect hemp samples for THC
testing in accordance with the procedures established[setferth]
in 302 KAR 50:055.

pesticide on hemp shall first be certified to apply pesticides by the
department pursuant to KRS Chapter 217B.
(2) A licensed grower who is certified to apply pesticides by the

(2) UK DRS shall receive, prepare, and release hemp samples
in_accordance with the procedures established[setforth]_ in 302
KAR 50:055.

department pursuant to KRS Chapter 217B shall not use, or be
eligible to use, a Category 10 license to apply pesticides to hemp

(3) UK DRS shall measure delta-9-THC concentration of each
hemp sample (post-decarboxylation, often referred to as total THC)

in violation of the product label.
(3) A licensed grower shall not use any pesticide in violation of

in_accordance with the procedures established[setforth] in 302
KAR 50:055.

the product label.
(4) A licensed grower who uses a pesticide on a site where

(4) The department shall undertake post-testing actions in
accordance with the procedures established in 302 KAR 50:055.

hemp will be planted shall comply with the longest of any planting
restriction interval on the product label prior to planting the hemp.
(5) The department may perform pesticide testing on a random

(5) All samples shall become the property of the department
and shall not be returnable. Compensation shall not be owed by
the department.

basis or if representatives of the department have reason to
believe that a pesticide may have been applied to hemp in violation
of the product label.

(6) Hemp seeds, plants, and materials bearing pesticide
residue in violation of the label shall be subject to forfeiture or

(6) If UK DRS is not able to provide THC testing services
required by the department, the department may identify and
contract with a third party lab to perform THC testing services.

(7) The department may collect samples of hemp or other
cannabis material at any time.

destruction without compensation.
(7) The department shall publish a guidance document titled
Kentucky Hemp and Pesticide" on its Web site to provide guidance

Section 19. Restrictions on Sale or Transfer. (1) A licensed
grower shall not sell,[eF]_transfer, or permit the sale or transfer, of

about pesticide use on hemp.

Section 17. Responsibility of a Licensed Grower Regarding

living plants, viable seeds, leaf material, or floral material to any
person in the Commonwealth who does not hold a license issued
by the department.

Harvest of Hemp Plots. (1) The department may inspect a
Licensed Grower6s pr e mbfsaeyshempror
other cannabis material, at any time.

(2) The grower shall not harvest hemp plants from a lot without

(2) A licensed grower shall not sell,[ef]_transfer, or permit the

¢ o |sdleeocttansfer,aoitiying plants, viable seeds, leaf material, or floral

material to any person outside the Commonwealth who is not
authorized to possess such materials under the laws of that

the department first collecting samples from that lot.

(3) Fifteen (15) days prior to the anticipated harvest of hemp
plants, the grower shall submit to the department a completed and
current Harvest/Destruction Report, incorporated by reference in

jurisdiction.

(3) The department shall permit the sale or transfer of stripped
stalks, fiber, dried roots, nonviable seeds, seed oails, floral and plant
extracts (excluding THC in excess of zero and three-tenths (0.3)

302 KAR 50:080, [ferm]identifying the intended date of harvest (or

percent) and other marketable hemp products to members of the

date of destruction, in the case of a failed crop).
(4) The dep eiptofnacHarvedt®estruetion Report

general public, both within and outside the Commonwealth, if the
market abl e hemp

shall trigger a sample collection by a representative of the

not more than zero and three-tenths (0.3) percent.

department in _accordance with the procedures established[set
forth] in 302 KAR 50:055.

(5) During the departmentoés
grower _or_an_authorized representative of the grower shall be

(4) A licensed grower selling or transferring, or permitting the
sale or transfer, of floral or plant extracts (including CBD), shall

s ¢ hretdiru testidg data nop Iresultsc forl &t eleast i toae , (3) t yhaes

demonstrating t ha%THC kel isenatmorathah

present at the growing site.
(6) Representatives of the department shall be provided with
complete and unrestricted access to all hemp and other cannabis

zero and three-tenths (0.3) percent.
(5) A licensed grower shall not sell or transfer floral extracts
containing a decarboxylated delta-9 THC concentration in excess

plants, whether growing or harvested, and all land, buildings, and

of zero and three-tenths (0.3) percent.

other structures used for the cultivation, handling, and storage of
all hemp and other cannabis plants; and all locations listed in the

(6) Licensed growers shall comply with the federal Food Drug
and Cosmetic Act, 21 U.S.C. Chapter 9, and all other applicable

hemp growerds Il icense.
(7) The licensed grower shall harvest the crop not more than

local, state, and federal laws and requlations relating to product
development, product manufacturing, consumer safety, and public

fifteen (15) days following the date of sample collection by the

health.

department, unless specifically authorized in _writing by the
department.

(8) If the licensed grower fails to complete a harvest within
fifteen (15) days following the date of sample collection, then the

(7) A licensed grower shall not knowingly permit hemp to be
sold to or used by any person in the Commonwealth, who is
involved in _the manufacture of an item named on the prohibited
products list established in 302 KAR 50:070.

licensed grower shall submit a new Harvest/Destruction report,
incorporated by reference in 302 KAR 50:080, and may be

(8) A person shall not ship or transport, or allow to be shipped
or transported, any hemp product with a decarboxylated delta-9-

required to pay a secondary pre-harvest sample fee in the amount

THC concentration in _excess of zero and three-tenths (0.3)

established in 302 KAR 50:060.
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Section 20. Other Prohibited Activities. (1) A licensed grower

cannabis from the premises where hemp or other cannabis was
located at the time when the department issued its notice of

shall not allow another person, other than an agent of the licensed

temporary suspension, except as authorized in writing by a

grower, to grow, handle, or store hemp under their license in lieu of

representative of the department.

obtaining a separate hemp grower license.
(2) A license holder shall not make, manufacture, or distribute

(4) As soon as possible after the notification of temporary
suspension, a representative of the department shall inspect the

in the Commonwealth any of the prohibited products listed in 302 licensed growero6s premises and per f
KAR 50:070. cannabis, hemp, and hemp products that are in the licensed
growerds possession.

Section 21. Information Submitted to the Department Subject
to Open Records Act. (1) Except as established in subsection (2) Section 24. License Revocation Hearings and Conseguences
of this section, information and documents generated or obtained of Revocation. (1) The department shall notify a person whose
by the department shall be subject to disclosure pursuant to the Hemp Grower License has been temporarily suspended of the date
Kentucky Open Records Act, KRS 61.870 through 61.884. when the personés | i csleafiigi]occiratacati on

(2) Personally identifiable information including physical time and place designated by the commissioner.
address, mailing addres s |, driverds |l icense nund) eicesse revbcatiorkhgarimmsishall be adjudicated by a three
checks, GPS coordinates, telephone numbers, and email (3) person administrative panel in accordance with KRS 260.864.
addresses, shall be shielded from disclosure to the maximum (3) License revocation hearings shall be open to the public.
extent permitted by law.[;—provided—however;] The department (4) A person whose Hemp Grower License has been
shall provide this information to law enforcement agencies and temporarily suspended shall appear in_person at the assigned
other requlatory agencies upon request. hearing time. Failure to appear on time shall constitute a waiver of

the personés right to present inforr

Section 22. Consequences for Negligent Violations. (1) If the revoking the hemp grower license.
department determines that a grower committed a negligent (5) A representative of the department shall be allowed an
violation of any provision within KRS Chapter 260.850 through[te] opportunity to present information and arguments for revoking the
260.869, or 302 KAR Chapter 50[any-administrativeregulation hemp grower license.
promulgated under the authority of those statutes. then]_the (6) A person whose hemp grower license has been temporarily
department shall devise and implement a corrective action plan for suspended shall be allowed an opportunity to present information
the grower. and arguments against revoking the hemp grower license.

(2) Corrective action plans shall[will]_remain in place for at (7) The three (3) members of the administrative panel shall rule
least two (2) years and include, at a minimum[thefoHlowing]: on the question of revocation by a majority vote.

(a) The date by which the grower shall correct each negligent (8) If a majority of the three (3) members of the administrative
violation; panel find that it is more likely than not that a licensed grower has

(b) Steps to correct each negligent violation; committed any of the acts listed in Section 23(1) of this

(c) A description of the procedures to demonstrate compliance; administrative regulation, then the hemp grower license shall be
and revoked effective immediately.

(d) Inspections or other measures to ensure compliance. (9) If a majority of the members of the administrative panel

(3) A grower who commits a negligent violation, such as vote against revoking the hemp grower license, the department
Anegligenceo as defined by 8hal2z K Allllifhe ténPOrary siBpenston within tvienty-four (24) hours of
not, as a result of that violation, be subject to any criminal the vote.
enforcement action by any government. (10) If a majority of the members of the administrative panel

(4) If a subsequent violation occurs while a corrective action vote in favor of revoking the hemp grower license, then a
plan is in place, a new corrective action plan shall[must]_be representative of the department or a law enforcement agency
submitted with a heightened level of quality control, staff training, shall have authority to destroy or confiscate all cannabis, hemp,
and guantifiable action measures. and hemp products that are in the per

(11) A person whose property is destroyed or confiscated by a

Section 23. Violations Requiring Temporary License representative of the department or a law enforcement agency
Suspension Procedures. (1) The department shall notify a licensed shall be owed no compensation or indemnity for the value of the
grower in_writing that the Hemp Grower License has been cannabis, hemp, or hemp products that were destroyed or
temporarily suspended if a representative of the department confiscated.
receives information supporting an allegation that a licensed (12) The department shall immediately report any person
grower has: whose license has been revoked on the grounds that he or she

(a) Plead quilty to, or is convicted of, any felony or drug-related violated a provision of KRS 260.850 through 260.869, 302 KAR
misdemeanor or violation, in accordance with KRS 260.864. Chapter 50, or violated the grower license with a culpable mental

(b) Engaged in conduct violating a provision of KRS 260.850 state greater than negligence, to an appropriate law enforcement
through 260.869, 302 KAR Chapter 50, or the hemp grower license agency.
with a culpable mental state greater than negligence; (13) A person whose grower license has been revoked shall

(c) Made a false statement to a representative of the not be eligible for licensure for a period of five (5) years from the
department or a law enforcement agency with a culpable mental date of the most recent violation.
state greater than negligence;

(d) Been found to be growing or in possession of cannabis with Section 25. Monetary Civil Penalties. (1) If a representative of
a measured delta-9-THC concentration above zero and three the department receives information supporting a finding that it is
tenths (0.3) percent with a culpable mental state greater than more likely than not that a person has engaged in conduct violating
negligence; or a provision of KRS 260.850 through 260.869, 302 KAR Chapter

(e) Failed to comply with an order from a representative of the 50, or the hemp grower license application, then the department
department or a law enforcement agency with a culpable mental shall assess a monetary civil penalty based on the severity of the
state greater than negligence. violation and not to exceed $2,500 per violation.

(2) The department shall schedule a license revocation hearing (2) A person wishing to appeal t he
for a date as soon as practicable after the natification of temporary a monetary civil penalty shall submit a written request for a hearing
suspension, but in any event not later than sixty (60) days following within fifteen (15) days of the notification date.
the notification of temporary suspension. (3) A person wishing t esesampeptefal t he

(3) A person whose Hemp Grower License has been

a_monetary civil penalty shall mail a hearing request letter to KDA

temporarily suspended shall not harvest, process, or remove

Hemp Licensing Program, 111 Corporate Drive, Frankfort,

201
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Kentucky 40601.
(4) Appeals shall be heard by a three (3) person administrative

panel whose members shall be designated by the commissioner.

national higher education accreditation agency;
(b) Confers academic degrees at the associate, bachelor,
master, or doctoral level; and

The administrative panel shall include at least one (1) person who
is a department employee and at least one (1) person who is not a

(c) Has a principal campus or office that is located at a site
within the Commonwealth of Kentucky.

department employee and not involved or invested in any Kentucky
hemp projects.

(5) The members of the administrative panel shall determine if
the departmentéos action in as
was arbitrary or capricious.

(6) Hearings on the appeal shall be open to the public and
occur at a time, date, and location designated by the
commissioner.

(7) An appealing person shall appear in person at the assigned
hearing time. Failure to appear on time shall constitute grounds for
dismissal of the appeal.

(8) An appealing person shall be allowed an opportunity to
present arguments for reversing the assessed monetary civil

Section 27. Record Keeping Requirements; Minimum Three
(3) Year Retention Period. (1) For at least three (3) years, license

s e s #dldarg shdll Imaintaim @nd extalee ravailabtei for in$pectpre yaHet y

department during reasonable business hours, records regarding:

(a) [Recordsregarding]Acquisition of hemp plants;

(b) [Recerds—regarding]Production and handling of hemp
plants;

(c) [Recordsregarding]Storage of hemp plants; and

(d) [Records-regarding]Disposal of all cannabis plants that do
not meet the definition of fihemp.o

(2) The department shall have access to any premises where
hemp plants may be held during reasonable business hours.

penalty.
(9) A representative of the department shall be allowed an

(3) All reports and records required to be submitted to the
department as part of participation in the program in this part

opportunity to present arguments for affirming the assessed

that[whieh]_include confidential data or business information,

monetary civil penalty.
(10) The three (3) members of the administrative panel shall

including, for example[but-netlimited-to] information constituting
a trade secret or disclosing a trade position, financial condition, or

rule on the appeal by a majority vote.
(11) A maijority of the three (3) members of the administrative

business operations of the particular licensee or their customers,
shall be received by, and at all times kept in the custody and

panel may affirm the assessed monetary civil penalty, affirm and

control of, one or _more employees of the department or_their

increase or decrease the assessed monetary civil penalty, or

representatives. Confidential data or business _information

reverse the assessed monetary civil penalty.
(12) The department shall [have—the—autheority te]pursue

shall[may]_be shared with applicable federal, state, or local law
enforcement agencies or their designees in compliance with

unpaid monetary civil penalties by filing a civil cause of action in

applicable law. [NEG%SMGN@QN—AND—GONF@RMW

the Franklin Circuit Court.

Section 26. Licensing for Representatives of Universities and
Colleges. (1) Except as established[previded]_in this Section of
this administrative regulation, faculty members, administrators, and
staff members of an institution of higher education shall be subject
to [each-efthe sections-of]this administrative regulation.

(2) A[Ne]__institution of higher education shall not
allow[permit] or authorize its faculty, administration, or staff
members, or any sponsored student, to be in possession of, or
conduct academic research involving, living hemp plants, and
harvested hemp without first completing and submitting a Grower
License Application.

(3) An authorized faculty, administrator, or staff member of an
eligible institution of higher education who wishes to be in
possession of, or conduct an academic research project involving,
living hemp plants[;]_and harvested hemp shall complete and
submit a Grower License Application.

(4) _An[Ne] institution of higher education shall not
allow[permit]_or authorize its faculty, administration, or staff
members, or any sponsored student, to be in possession of, or
conduct academic research involving, leaf material, or floral
material from hemp without first completing and submitting a
Processor/Handler License Application.

(5) An authorized faculty, administrator, or staff member of an
eligible institution of higher education who wishes to be in
possession of, or conduct an academic research project involving,
leaf material or floral material from hemp shall complete and
submit a Processor/Handler License Application.

(6) The department shall accept applications from an
authorized faculty, administrator, or staff member of an eligible
institution of higher education at any time of the year.

(7) The department shall not collect fees for licenses issued to
a faculty member, administrator, or staff member of an institution of
higher _education if the project is for research only (that is, not
intended for commerce).

(8) Sampling and testing of hemp grown under the authority of
this section shall be conducted by the department if the harvested
material is intended for commerce.

(9) [As—used]In this section, "eligible institution of higher
education" shall include[means]_an institution of higher education
that is:

(a) [is]Accredited by, and in good standing with, a regional or

292




VOLUME 47, NUMBER 2i AUGUST 1, 2020




VOLUME 47, NUMBER 2i AUGUST 1, 2020




VOLUME 47, NUMBER 2i AUGUST 1, 2020

295



VOLUME 47, NUMBER 2i AUGUST 1, 2020




VOLUME 47, NUMBER 2i AUGUST 1, 2020

297



VOLUME 47, NUMBER 2i AUGUST 1, 2020




shall destroy or confiscate all cannabis, hemp, and hemp products

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 330-6360, fax (502) 564-2133, email
clint.quarles@ky.gov.

DEPARTMENT OF AGRICULTURE
Office of the Consumer and Environmental Protection
(As Amended at ARRS, July 13, 2020)

302 KAR 50:030. Policies and procedures for hemp
processors and handlers.

RELATES TO: KRS 260.850-260.869[,—7—U.S.C.-5940, 21
S.C. ]
STATUTORY AUTHORITY: KRS 260.862

NECESSITY, FUNCTION, AND CONFORMITY: KRS
260.862(1)[{a)] authorizes the department to promulgate

that—are—+n—the-personds possessi administrative requlations for a Hemp Licensing Program in the

{EH)-A-persen-whose-property-is-destroyed-or-confiscated-by-a

299

Commonwealth of Kentucky. KRS 260.862(1)(a)[{e}]authorizes the
department to license persons who wish to participate in a Hemp
Licensing Program by cultivating, handling, processing, or marketing
hemp. This administrative reqgulation establishes procedures and
requirements for licensing persons who wish to process or handle

hemp as a participant in the depart me

Section 1. Definitions. (1) "Agent" means a person who is
employed by or working under contract for a license holder, and
who does not have any ownership interest in the hemp.

(2) "Applicant” means a person, or a person who is authorized
to sign for a business entity, who submits an application to
participate in the Hemp Licensing Program.

(3) "Brokering" means engaging or participating in the
marketing of industrial hemp by acting as an intermediary or
negotiator between prospective buyers and sellers.
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(4) "Cannabis" means the plant that, depending on its THC
concentration level, is defined as either [“]hemp[*] or

(27) "Prohibited variety" means a variety or strain of cannabis
excluded from the Hemp Licensing Program.

[Z]marijuana.[*] Cannabis is a genus of flowering plants in the
family Cannabaceae of which Cannabis sativa is a species, and
Cannabis indica and Cannabis ruderalis are subspecies thereof.

(28) "Processing" is defined by KRS 260.850(9).

Cannabis includes all parts of the plant, whether growing or not,
including its seeds, resin, compounds, salts, derivatives, and

(29) "Program" means t he
Program.
(30) "Propaqgule” means a plant or plant part that can be

utilized to grow a new plant.

extracts; and does not include a [“]publicly marketable hemp
product[;*] [as-defined by this administrative requlation].
(5) "CBD" means cannabidiol.
(6) "Commissioner" is defined by KRS 260.850(1).
(7) "Commonwealth" means the Commonwealth of Kentucky.
(8) "Conviction" means an adjudication or finding of quilt, or [:

(31) "Publicly marketable hemp product" means a hemp
product that meets one (1) or more of the following descriptions:

(a) The product:

1.[}] Does not include any living hemp plants, viable seeds,
leaf materials, floral materials, or delta-9-THC content above zero
and three-tenths (0.3) percent; and

italse-includes] a plea of quilty or nolo contendere. If a conviction
is_subsequently overturned on appeal, pardoned, or expunged,

2.[)] Includes[does—include], without limitation, [the
following products:] bare stalks, bast fiber, hurd fiber, nonviable

[then] it is not considered a conviction.
(9) "Corrective action plan" is a document set forth by the

roots, nonviable seeds, seed oils, and plant extracts, [{Jexcluding
products containing delta-9 THC above zero and three-tenths (0.3)

department for a licensee to correct a negligent violation of, or non-

percent[}];

compliance with, KRS 260.850-260.869 or an administrative
requlation promulgated under the authority of those statutes.
(10) "Culpable mental state greater than negligence" means to
act intentionally, knowingly, willfully, or with criminal negligence.
(11) "Decarboxylation" means the completion of the chemical
reaction that converts delta-9 THC-acid into delta-9-THC, the

(b) The product is CBD that was derived from hemp[—as
defined by this administrative regulation]; or

(c) The product is CBD that is approved as a prescription
medication by the United States Food and Drug Administration.

(32) "Signing authority” means an or gani
agent who has [efthe organization-with] written authorization to

intoxicating component of cannabis. The decarboxylated value is

commit the organization or legal entity to a binding agreement.

[atse] calculated using a conversion formula that sums delta-9-
THC and eighty-seven and seven-tenths (87.7) percent of THC-

(33) "Strain" means a group of hemp with presumed common
ancestry and identified physiological distinctions but[-—A-strain]

acid.
(12) "delta-9-THC" means _delta-9-tetrahydrocannabinol

does not meet the uniformity, stability, or distinction requirements
to be considered a variety.

concentration, [{]the primary intoxicating component of cannabis[}].
For compliance purposes, all delta-9-THC concentrations shall

(34) "UK DRS" means the Division of Regulatory Services at
the University of Kentucky College of Agriculture, Food, and

[must] be measured post-decarboxylation (a result commonly

Environment.

referred to as total THC).
(13) "Department” or "KDA" is defined by KRS 260.850(3).
(14) "GPS" means Global Positioning System.
(15) "Handling" is defined by KRS 260.850(4).

(35) "Variety" means a subdivision of a species that is:

(a) Uniform, in the sense that the variations in essential and
distinctive characteristics are describable;

(b) Stable, in the sense that the variety will remain unchanged

(16) "Hemp" or ‘"industrial hemp" is defined by KRS in_its essential and distinctive characteristics and its uniformity if
260.850(5). reproduced or reconstituted as required by the different categories

(A7)[€18)] "Hemp Grower License" means a document issued

of varieties; and

by the department authorizing a [the] person to grow, handle, and
store hemp in the Commonwealth under the terms established in

(c) Distinct, in the sense that the variety can be differentiated
by one (1) or more identifiable morpholoqlcal phvsmlomcal [ether

the document, KRS 260.850 through 260.863, and this

;] or

administrative requlation.
(18) "Hemp Processor/Handler License" means a document
issued by the department authorizing a [the] person to process,

other characteristics from all other publicly known varieties.
(36) "Variety of concern" means any variety of hemp that tests
above 0.3000 percent delta-9-THC in one (1) or more pre-harvest

handle, market, and store hemp in the Commonwealth under the

samples. A hemp variety designated as a [“]variety of concern[*]

terms established in the document, KRS 260.850 through 260.869,

could be subject to restrictions and additional testing.

and this administrative requlation [302 KAR 50:030].
(19) "Hemp product" or “industrial hemp products"”

by KRS 260.850(6).

(20) "Law_enforcement agency" means the Kentucky State

is defined

Section 2. Processor/Handler [Processor—or Handler]
License Application. (1) Any person who wishes to engage in the
processing, handling, brokering, or marketing of hemp that does

Police, DEA, or other federal, state, or local law enforcement

not fall within the definition of a [“]publicly marketable hemp

agency, or drug suppression unit.
(21) "Licensed grower" means a person authorized in the

product[*] at any location in the Commonwealth shall submit to the
department a complete Processor/Handler License Application, or

commonwealth by the department to grow, handle, store, and

annual license renewal, incorporated by reference as part of the

market hemp under the terms established in _a hemp grower

Processor/Handler License Application Packet in 302 KAR 50:080.

license, KRS 260.850 through 260.859, and 302 KAR 50:020.
(22) "Licensed processor’ means a person in__the

(2) _As established in_Section 7 of this administrative
regulation, existing processor/handler [processor—or-handler]

Commonwealth authorized by the department to process, handle,

license holders shall complete

store, and market hemp under the terms established in a hemp

license renewal by December 31.

processor/handler license,[;] KRS 260.850 through 260.859, and
this administrative regulation.
(23) "Location ID" means the unique identifier established by

(3) Any person who does not hold a grower license from the
department shall not[:] grow, cultivate, or handle living hemp plants
or other cannabis.

an [the] applicant for each unique set of GPS coordinates where
hemp will be grown, handled, stored, or processed, which can

(4) Any person who does not hold a processor/handler license
from the department shall not process, handle, broker, or market

include a field name or building name.
(24) "Nedgligence" means failure to exercise the level of care

hemp or other cannabis that does not fall within the definition of a
[“]publicly marketable hemp product[*] at any location within the

that a reasonably prudent person would exercise in complying with

commonwealth.

an administrative regulation, rule, or instruction.
(25) "Nonviable seed" means a seed that has been crushed,

(5) A person under the age of eighteen (18) years of age shall
not apply for or hold a processor/handler [processoror-handler]

dehulled, or otherwise rendered to have a zero percent

license.

germination rate.
(26) "Person" means an individual or business entity.

300

(6) Application deadlines.
(a) Completed Processor/Handler License Application forms

depart me
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shall be postmarked or received by the department by the end of

storage sites, shall be located in the Commonwealth of Kentucky.

the application period established in the application.
(b) Completed Processor/Handler License Application forms

(e) The criminal background check report indicates that, within
ten (10) years from the date when the background check was

shall be delivered to KDA Hemp Licensing Program, 111 Corporate

issued, the applicant shall not have:

Drive, Frankfort, Kentucky 40601.
(c) The department shall deny any Processor/Handler License

1. A felony conviction; or
2. A drug-related misdemeanor conviction or violation.

Vi

s h

d

Application that is not received by the deadline established in the (f) The applicantos planned acti
application. with state law and KDA policy.

(7) The department shall require each applicant to pay a (@) The applicant shall have adequate facilities, or plans to
processor or handler application fee in the amount established in acquire adequate facilities sufficiently soon enough, to complete
302 KAR 50:060. the planned activities.

(8) Application fees shall not cover or include the cost of the (h) In the past, including [these] times when the applicant was
criminal background checks required by KRS 260.862(2)(d) and not a participant in the Hemp Licensing Program, the applicant
Section 3 of this administrative regulation. Applicants and license shall _have demonstrated a willingness to comply with the
holders shall pay criminal background check fees directly to the depart ment 6s rules, instructions
Kentucky State Police or other law enforcement agency designated instructions from representatives of Kentucky State Police or [and]
in the manner directed by the department. other law enforcement agencies.

(9) The department shall deny any Processor/Handler License (i) The applicant shall not be delinqguent in making any required
Application that is received without the application fee established reports or payments to the department in connection with the
in 302 KAR 50:060. appl i patieipatos in the Hemp Licensing Program or other

(10) With the Hemp Processor/Handler License Application programs within the department.
form the applicant shall submit[—at-a-minimum]: () The applicant shall not have any unpaid fees, fines, or civil

(a) 1 f the applicant i s an i ndipenalties @vkd to the Hepartmentd i vi dual 6s f ul |l name,
residential address, telephone number, and email address (if (k) The applicant shall not have made and shall not make any
available).[:-e+ false statements or representations to a representative of the

(b) If the applicant is a business entity[, thefollowing department or a law enforcement agency.
information]: D The applicantdés proposed sites

1] The ent i t yés name, Empl oyer | dusen resiri€tions asét ifastm in $ectioh e&r of this administrative
business location address in Kentucky, and principal business requlation. Denial of all proposed processing and handling sites
location; and shall constitute grounds for denial of the application.

2.[{iD)] For the individual who will have signing authority on the (2) If the application satisfies the criteria _established in
entitydés behalf, his or her indsail | thisadministtative lequlatvoi,tthe departrhehteshalecortditiohajly, bus
address, telephone number, and email address (if available). approve the [an] application for a processor/handler license [if-the

(c) Complete and accurate responses to each request for icati isfi iteri i i i
information on the application form.[;] administrative regulation].

(d) Maps and the street address, location ID, and GPS (3) The department shall notify applicants by letter or email
coordinates for each building or site where hemp will be whether the application has been denied or conditionally approved.
processed, handled, or stored. [A-person-shall hot be a participant-in-the Hemp Licensing

(11) Any Processor/Handler License Application that is missing Program—until—the —applicant—has—received—a—hemp
required information shall be subject to denial. processor/handler license from the department.]

(4) Applicants shall complete a mandatory orientation session

Section 3. Criminal Background Check. (1) Each licensed at a location designated by the department, and pay licensing fees
processor, handler, [processorthandler] or applicant shall prior to receiving a processor/handler license.
undergo and pay for an annual criminal background check. (5) The department shall not allow any person to complete

(2) Each person who is required to undergo an annual criminal orientation in lieu of the applicant.
background check, as required by KRS 260.862(2)(d), shall (6) A person _shall not be a participant in _the Hemp
[follewing—completion—of the backgreund—eheeck;] ensure Licensing Program until the applicant has received a hemp
delivery of the completed report to the department with the processor/handler license from the department.
application or renewal.

(3) The department shall not accept a report from a criminal Section 5. Land Use Restrictions for Licensed Processors or
background check that occurred more than sixty (60) [68] days Handlers. (1) A licensed processor or handler shall not process or
prior to the date of the application. store leaf or floral material from hemp or other cannabis in or

(4) Failure to submit the background check with the application adjacent to any structure that is used for residential purposes.
shall be grounds for license denial. (2) A licensed processor or handler shall not apply to process,

(5) Substitution of a signing authority shall require approval handle, or store hemp on any property that is not owned or
from the department and the submission of a current criminal completely controlled by the applicant or licensed processor or
background check on the substitute signing authority. handler.

(3) A licensed processor or handler shall not process, handle,

Section 4. Application for Processor/Handler [Processoror or_store hemp on property owned by, leased from, or previously
Handler] Licensing; Criteria and Procedure for Evaluation. (1) The submitted in_an application by any person who is ineligible for, or
department shall apply the criteria established in paragraphs (a) was terminated or denied admission to, the Hemp Licensing
through () of this subsection in evaluating applications for a Program for one (1) or both of the following reasons:
processor/handler license: (a) Failure to obtain an acceptable criminal background check;

(@) In accordance with Section 2 of this administrative [slor
requlation, an [the] applicant shall submit a complete application (b) Failure to comply with an order from a representative of the
with all required components and attachments. department.

(b) An applicant who has previously been a program
participant [previeusly:] [the—applicant] shall comply with the Section 6. Administrative Appeal from Denial of Application. (1)
responsibility to submit any reports required by 302 KAR Chapter An applicant wishing to appeal t he
50. denial of an application shall submit a written request for a hearing

(c) All involved business entities shall be registered and in postmarked within fifteen ((15) days of the date

good standing with the Kentucky Secretary of State.
(d The applicantéds processi

ng

notification letter or email.

s i t e s(2) Anfagpeatinh appligant shall mail s heariray neduest letter to

301
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KDA Hemp Licensing Program, 111 Corporate Drive, Frankfort,

Kentucky 40601.
(3) Appeals shall be heard by a three (3) person administrative

(5) A handler who [that] does not engage in processing (for
example, a seed cleaner, laboratory, or dryer) shall be subject to a
licensing fee in the amount established in 302 KAR 50:060.

panel whose members shall be designated by the commissioner.
The panel shall include at least one (1) person who is a

(6) The licensed processor or handler fee shall be paid
annually and in-full prior to the issuance or renewal of the

department employee and at least one (1) person who is not a

processor/handler license.

department employee and not involved or invested in any hemp
projects in Kentucky.
(4) The members of the administrative panel shall not be

Section 9. Seed and Propaqule Acquisition. (1) A license
holder intending to acquire seeds or propagules [first] shall

required to accept or consider information or documents that were

determine whether [er—neot] the variety or strain intended for

not compliant with application deadlines established in this

purchase i s listed on t he

administrative requlation.
(5) The members of the administrative panel shall apply the
[same] standards set forth in this administrative regulation to

Varieties List.
(a) If the variety or strain is listed on the Summary of Varieties
List, [re] pre-approval from the department shall not be J[is]

determine if the departmentds
arbitrary or capricious.
(6) Hearings on appeals shall be open to the public and occur

regumed.i n denying the application
(b) If the variety or strain is not listed on the Summary of
Varieties List, the license holder shall submit a New Hemp Variety

at _a time, [and] date, and location designated by the

or Strain Request Form along with a certificate of analysis, from

commissioner.
(7) _An appealing applicant _shall appear in _person at the

an_independent third-party laboratory, for that strain or variety.
The certificate of analysis shall show[—shewing] that mature

assigned hearing time. Failure to appear on time shall constitute

plants grown from that seed variety or strain have a floral material

grounds for dismissal of the appeal.
(9) The three (3) members of the administrative panel shall rule
on the appeal by a majority vote.

Section 7. Hemp Processor/Handler [Processor-orHandler]
Licenses. (1) [An applicant shall not be a participant in the

post-decarboxylation delta-9-THC [{must-be measured post-
decarboxylation—alsoreferred-to—as-toetal THG)] content of not
more than zero and three-tenths (0.3) percent [0:300%] on a dry
weight basis [frem-an-independentthird-party laboratory].

(2) A license holder who develops a new hemp variety or strain
shall submit the New Hemp Variety or Strain Request Form for

Hemp-Licensing Program until the department has issued-a

approval of the new hemp variety or strain [;] prior to its use in

- ﬁ = |

¢ acrop pdosluction.

completion—of the departmentsds man d@tThadepannrent shalltnat tapprove a SlewsHempoVariety or
and-paymentoflicensingfees:

2] The processor/handler license application shall establish

Strain Request unless the licensed grower affirms in writing that
the requested seed acquisition plan shall not infringe on the

the terms and conditions governing participation in the Hemp

intellectual property rights of any person, and the seed or

Licensing Program.
(2)[{3)] Failure to agree or comply with the terms and

conditions established in the processor/handler license application,

propagule source is a current legal hemp operation.
(4) The department shall not approve a New Hemp Variety or
Strain _Request if a representative of the department has

or_this administrative requlation, shall constitute grounds for

information supporting a belief that the variety or strain will produce

appropriate departmental action, up to and including termination of

plants _with post-decarboxylation delta-9-THC [{must—be

the license and expulsion from the Hemp Licensing Program.

(3[4 Annual renewal of a processor/handler license shall
require the license holder to:

(a) Submit to the department an annual criminal background
check for the signing authority of record;

(b) Complete a mandatory, annual program orientation session

measured post-decarboxylation, also referred to as total THC)]
content exceeding [of-not-more-than] zero and three-tenths
(0.3) percent [8:300%] on a dry weight basis.

(5) A license holder shall not buy, sell, possess, or transfer
seeds or propaqules of any variety or strain designated as a
prohibited vari ety on the

hosted by the department;

(c) Pay annual fees in the amount established in 302 KAR
50:060;

(d) Update all licensed addresses, location IDs, and GPS

varieties list.

(6) Upon request from a representative of the department, a
licensed grower or licensed processor shall provide a distribution
list showing locations where and to whom the hemp seeds were

coordinates with the department; and
(e) Agree to comply with the policies set forth in 302 KAR

Chapter 50.
(A)[5)] A processor/handler license shall [will] remain in force

distributed.

(7) Any person engaging in the distribution of hemp seeds shall
adhere to all applicable Kentucky seed laws (KRS 250.010 to KRS
250.990) and administrative regulations (12 KAR 1:116 to 12

as_long as the license holder meets the annual renewal

KAR 1:175).

requirements by December 31 of each year.
(5)[(8)] A processor/handler license may be terminated by the

(8) Any person who intends to move transplants or other living
plants to a location outside Kentucky shall [must] obtain a Class A

license holder or the department upon thirty (30) days prior written

Nursery License from the Kentucky Office of the State

notice.

BNl The depart ment
numbers in accordance with the following [this] format: "P_0001"
through "P_9999."

Section 8. Processor _or Handler Licensing Fee. (1) The

shall i ssue

Entomologist.

processor/ handlerds |l icense

Section 10. Seeds of Wild, Landrace, or Unknown Origin. (1) A
person_shall not acquire or grow hemp or cannabis seeds or
propagules of wild, landrace, or unknown origin without [first]
obtaining written approval from a representative of the department.

licensing fee for processing harvested hemp fiber shall be the
amount established in 302 KAR 50:060.
(2) The licensing fee for processing harvested hemp grain shall

(2) The department shall not permit hemp or cannabis seeds or
propagules of wild, landrace, or unknown origin to be planted,
cultivated, or replicated by any person without the department

be the amount established in 302 KAR 50:060.
(3) The licensing fee for processing hemp floral material (for

[first] arranging for replication and THC testing of mature plants
grown from the seeds or propagules by the department or its

example, CBD extraction) shall be the amount established in 302

designee.

KAR 50:060.
(4) A licensed processor or handler that processes more than

(3) Any licensed grower or licensed processor or handler found
to have saved seed, propaqules, or cuttings, or cultivated seeds,

one (1) harvest component (for_example, fiber, grain, and floral

propagules, or cuttings from a cannabis plant of wild, landrace, or

material) shall pay the licensing fee [thatis] required for each

unknown origin, without permission from the department shall be

harvested component that is applicable.

subject to suspension or revocation of their license and forfeiture

depart me

was
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without compensation of their materials.

Section 11. Site Access for Representatives of the Department

(10) A person shall not ship or transport, or allow to be shipped
or _transported, any hemp product with a decarboxylated delta-9-
THC concentration in _excess of zero and three-tenths (0.3)

and Law Enforcement Agencies. (1) The department shall provide

percent.

information _about approved growing, handling, processing, and
storage site locations to representatives of the Kentucky State
Police, DEA, and other law enforcement agencies whose

Section 14. Other Requirements. (1) A licensed processor or
handler shall not process or store hemp on any site not listed in the

representatives request licensed site location information, including

processor/handler license.

GPS coordinates.
(2) Licensed processors or handlers shall not have a [nre]

(2) A person shall not ship or transport, or allow to be shipped or
transported, any hemp substance with a delta-9-THC concentration in

reasonable expectation of privacy with respect to premises where

excess of zero and three-tenths (0.3) percent.

hemp or other cannabis seeds, plants, or materials are located, or
to [and] any premises listed in the processor/handler [processor

(3) A license holder shall not make, manufacture, or distribute
any of the prohibited products listed in 302 KAR 50:070.

or-handler] license.

(3) A licensed processor or handler, whether present or not,

(4) A person shall not possess living hemp or other cannabis
plants without a hemp grower license.

shall permit a representative of the department or a law
enforcement agency to enter into premises where hemp or other

(5) A licensed processor or handler shall not allow another
person, other than an agent of the licensed processor or handler,

cannabis seeds, plants, or materials are located, or into [and] any

to process, handle, [handler] or store hemp under their license in

premises listed in the processor/handler [processoror-handler]

lieu of obtaining a separate hemp processor/handler license.

license, with or without cause, and with or without advance notice.

Section 12. Collection and Retention of Cannabis Samples. (1)
The department shall have the authority to collect, test, and retain
samples of hemp or other cannabis, and substances derived from

(6) Processors using hazardous materials or flammable
solvents [{for —example.—ethaneh]—shall comply with the
requirements of the State Fire Marshal.

(7) Any person owning or operating an analytical laboratory
offering _ third-party testing services shall _report post-

hemp or cannabis in the possession of a licensed processor or

decarboxylated delta-9 THC on a 100% dry weight basis.

handler.
(2) All samples collected by the department shall become the

(8) Any person owning or operating an analytical laboratory
offering third-party testing services shall participate in the

property of the department and shall be nonreturnable.

Universityof Kent uckyés Hemp Profici

Compensation shall not be owed by the department.
(3) The material to be collected for sampling shall
determined by the department inspector.

be

Section 13. Restrictions on Sale or Transfer. (1) A licensed

Section 15. Information Submitted to Department Subject to
Open Records Act. (1) Except as provided in subsection (2) of this
section, information and documents generated or obtained by the
department shall be subject to disclosure pursuant to the Kentucky

processor or handler shall not sell or transfer, or permit the sale or

Open Records Act, KRS 61.870 through 61.884.

transfer of, [ef] living plants, viable seeds, leaf material, or floral (2) Personally identifiable _information _including physical
material to any person in the Commonwealth who does not hold a address, mai ling address, dr i
license issued by the department. checks, GPS coordinates, telephone numbers, and email

(2) A licensed processor or handler shall not sell or transfer, or

addresses shall be shielded from disclosure to the [maximum]

permit the sale or transfer of, [ef] living plants, viable seeds, leaf

extent permitted by law; provided, however, the department shall

material, or floral material to any person outside the

provide this information to law enforcement agencies and other

Commonwealth who is not authorized to possess the [sueh]

requlatory agencies upon request.

materials under the laws of that jurisdiction.
(3) The department shall permit the sale or transfer of stripped
stalks, fiber, dried roots, nonviable seeds, seed oils, cannabinoid

Section 16. Consequences for Negligent Violations. (1) If the
department determines that a licensed processor or handler

extracts, [{]excluding THC in excess of zero and three-tenths (0.3)

[processorthandler] committed a negligent violation of any

percent[}], and other marketable hemp products to members of the

provision within KRS Chapter 260.850 to 260.869, or any

general public, both within and outside the Commonwealth, if the

administrative requlation promulgated under the authority of those

mar ketabl e hemp
not more than zero and three-tenths (0.3) percent.
(4) A licensed processor or handler selling or transferring, or

produc t99KC level ¢Gsa r b ctatutésa [thend thel departraent shall devise and implement a

corrective _action plan for the licensed processor _or handler

[processorthandler]

permitting the sale or transfer of, [ef] floral or plant extracts,
[flincluding CBDI3], shall conduct and retain testing data reflecting

(2) Corrective action plans shall [wiH] remain in place for at

the decarboxylated delta-9 THC level for at least three (3) years.
(5) A licensed processor or_handler shall not sell or transfer
floral _extracts containing a decarboxylated delta-9 THC

least two (2) years and shall include[;—at—a—minimum.—the

(a) The date by which the licensed processor or _handler
[precesseorthandler] shall correct each negligent violation;

concentration in excess of zero and three-tenths (0.3) percent.

(6) A licensed processor or _handler shall comply with the
federal Food Drug and Cosmetic Act, 21 U.S.C. Chapter 9, and all
other applicable local, state, and federal laws and administrative
reqgulations  relating to  product development,  product
manufacturing, consumer safety, and public health.

(7) _Any person making human-consumable products, or

(b) Steps to correct each negligent violation;

(c) A description of the procedures to demonstrate compliance;
and

(d) Inspections or other measures to ensure compliance.

(3) A person who commits a negligent violation shall not, as a
result of that violation, be subject to any criminal enforcement

action by any government entity or law enforcement agency.

substances that will be used to make human-consumable
products, shall be Good Manufacturing Practices-compliant and

(4) If a subsequent violation occurs while a corrective action
plan_is in place, a new corrective action plan shall [must] be

permitted by the Department of Public Health within the Cabinet for

submitted with a heightened level of guality control, staff training,

Health and Family Services.

(8) Any person packaging a product prior to sale shall comply
with the Uniform Packaging and Labeling Regulations, as
prescribed in 302 KAR 75:130.

(9) A licensed processor or handler shall not knowingly permit

and guantifiable action measures.

Section 17. Violations Requiring _Temporary _License
Suspension Procedures. (1) The department shall notify a licensed
processor _or _handler [processerfhandler] in writing that the

hemp to be sold to or used by any person in the Commonwealth

Processor/Handler License has been temporarily suspended if a

who _is_involved in_the manufacture of an item named on the

representative of the department receives information supporting

prohibited products list established in 302 KAR 50:070.

303

an__allegation that a licensed processor _or__handler
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[processorihandler] has:
(a) Pleaded [Plead] quilty to, or is convicted of, any felony or
drug-related misdemeanor or violation in _accordance with KRS

andhempsubstance s t hat are in the
(11) A person whose property is destroyed or confiscated by a
representative of the department or a law enforcement agency

260.864;[-
(b) Engaged in conduct violating a provision of KRS 260.850

shall not be owed [re] compensation or indemnity for the value of
the cannabis, hemp, or hemp products that were destroyed or

through 260.869, 302 KAR Chapter 50, or the processor/handler

confiscated.

license with a culpable mental state greater than negligence;
(c) Made a false statement to a representative of the

(12) The department shall immediately report, to an
appropriate law enforcement agency, any person whose license

department or a law enforcement agency with a culpable mental

has been revoked on the grounds that he or she violated a

state greater than negligence;
(d) Been found to be in possession of cannabis with a

provision of KRS 260.850 through 260.869, 302 KAR Chapter 50,
or_the processor/handler license with a culpable mental state

measured delta-9-THC concentration above zero and three-

tenths (0.3) [6-3] percent with a culpable mental state greater than

negligence;
(e) Been found to be growing hemp or cannabis without a

greater than negligence[;—to—an—appropriatetaw—enforcement
ageney].

(13) A person whose processor/handler license has been
revoked shall not be eligible for licensure for a period of five (5)

hemp grower license with a culpable mental state greater than

years from the date of the most recent violation.

negligence; or
(f) Failed to comply with an order from a representative of the
department or a law enforcement agency with a culpable mental

Section 19. Monetary Civil Penalties. (1) If a representative of
the department receives information supporting a finding that it is

state greater than negligence.
(2) The department shall schedule a license revocation hearing

more likely than not that a person has engaged in conduct violating
a provision of KRS 260.850 through 260.869, 302 KAR Chapter

for a date as soon as practicable after the natification of temporary

50, or _the processor/handler [processor—or-handler] license

suspension, but [ir—any—event] not later than sixty (60) days

application, [then] the department shall assess a monetary civil

following the natification of temporary suspension.

penalty not to exceed $2,500 per violation.

(3) Except as authorized in writing by a representative of QA person wishing to appeal t he
the department, a person whose processor/handler license has a monetary civil penalty shall submit a written request for a hearing
been temporarily suspended shall not process[;] or remove within fifteen (15) days of the natification date.
cannabis from the premises where hemp or other cannabis was (3) A person wishing to appeal t
located at the time [when] the department issued its notice of a monetary civil penalty shall mail a hearing request letter to KDA
temporary suspension[;—except-as—authorized—in—writing-by-a Hemp Licensing Program, 111 Corporate Drive, Frankfort,
representative of the department]. Kentucky 40601.

(4) As soon as possible after the notification of temporary (4) Appeals shall be heard by a three (3) person administrative
suspension, a representative of the department shall inspect the panel whose members shall be designated by the commissioner.
licensedpr oces s or o [p+hoacnedstseorr&/ bipramnised e r 6The administrative panel shall include at least one (1) person who
and perform an_inventory of all cannabis, hemp, and hemp is a department employee and at least one (1) person who is not a
substances that are in the licensed pr ocessor or h aepartment einployee and not involved or invested in any Kentucky
[processor/]ipasgessibre r 6 s hemp projects.

(5) The members of the administrative panel shall determine if

Section 18. License Revocation Hearings and Consequences the departmentés action in assessi

of Revocation. (1) The department shall notify a person whose

was arbitrary or capricious.

processor/handler license has been temporarily suspended of the
date when the persondés | icemase

(6) Hearings on the appeal shall be open to the public and

r egecorc att a dime, hdete r and docation | desigoated by the

time and place designated by the commissioner.

(2) License revocation hearings shall be adjudicated by a three
(3) person administrative panel in accordance with KRS 260.864.

(3) License revocation hearings shall be open to the public.

(4) A person whose processor/handler license has been
temporarily suspended shall appear in person at the assigned

commissioner.

(7) An appealing person shall appear in person at the assigned
hearing time. Failure to appear on time shall constitute grounds for
dismissal of the appeal.

(8) An appealing person shall be allowed an opportunity to
present arguments for reversing the assessed monetary civil

hearing time. Failure to appear on time shall constitute a waiver of

penalty.

the persondés right to present
revoking the processor/handler license.
(5) A representative of the department shall be allowed an

i nf o (9)mla tepregsemtative nofl theadepartnmere shalk be allgveed ans t

opportunity to present arguments for affirming the assessed
monetary civil penalty.

opportunity to present information and arguments for revoking the
processor/handler license.

(6) A person whose processor/handler license has been
temporarily suspended shall be allowed an opportunity to present

(10) The three (3) members of the administrative panel shall
rule on the appeal by a majority vote.

(11) A maijority of the three (3) members of the administrative
panel may affirm the assessed monetary civil penalty, affirm and

information and arguments against revoking the processor/handler

increase or decrease the assessed monetary civil penalty, or

license.

(7) The three (3) members of the administrative panel shall rule
on the question of revocation by a majority vote.

(8) If a majority of the three (3) members of the administrative

reverse the assessed monetary civil penalty.

(12) The department shall have the authority to pursue unpaid
monetary civil penalties by filing a civil cause of action in the
Franklin Circuit Court.

panel find that it is more likely than not that a licensed processor or
handler has committed any of the acts listed in Section 17(1) of this
administrative _requlation, [then] the processor/handler license

Section 20. Licensing for Representatives of Universities and
Colleges. (1) Except as provided in this section [of this

shall be revoked effective immediately.
(9) If a maijority of the members of the administrative panel

administrative regulation], faculty members, administrators, and
staff members of an institution of higher education shall be subject

vote against revoking the processor/handler license, the

to [each-of the sections-of] this administrative requlation.

department shall lift the temporary suspension within twenty-four
(24) hours of the vote.
(10) If a majority of the members of the administrative panel

(2) An [Ne] institution of higher education shall not permit or
authorize its faculty, administration, [ef] staff members, or any
sponsored student[;] to be in possession of, or conduct academic

vote in favor of revoking the processor/handler license, [then] a

research involving, living hemp plants or [and] harvested hemp

representative_of the department or a law_enforcement agency

without [first] completing and submitting a Grower License

shall have authority to destroy or confiscate all cannabis, hemp,

Application.
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(3) An authorized faculty member, administrator, or staff
member of an eligible institution of higher education who wishes to
be in possession of, or conduct an academic research project
involving, living hemp plants or [and] harvested hemp shall
complete and submit a Grower License Application.

(4) An [Ne] institution of higher education shall not permit or
authorize its faculty, administration, [er] staff members, or any
sponsored student[;] to be in possession of, or conduct academic
research involving, leaf material[;] or floral material from hemp
without _ [first] completing and submitting a Processor/Handler
License Application.

(5) An authorized faculty member, administrator, or staff
member of an eligible institution of higher education who wishes to
be in possession of, or conduct an academic research project

involving, leaf material or floral material from hemp shall complete 260-850(5)-
and submit a Processor/Handler License Application. - " or i &
(6) The department shall accept applications from an KRS-260,850(6)-
authorized faculty member, administrator, or staff member of an - o
eligible institution of higher education at any time of the year. Police,—DEA,—or—otherfederal,—state,—orlocallaw—enforcement

(7) The department shall not collect fees for licenses issued to agency,-or-drug-suppression-unit.:
a faculty member, administrator, or staff member of an institution of }
higher _education if the project is for research only [{that-is—heot
- 0

(8) If the harvested material is_intended for commerce,
sampling and testing of hemp processed or handled under the
authority of this section shall be conducted by the department [if

—— ‘ 7.

(9) An eligible institution of higher education shall be one
that [ - - I TPY =
education" means an institution of higher education thatis]:

(a) Is accredited by, and in good standing with, a regional or
national higher education accreditation agency;

(b) Confers academic degrees at the associate, bachelor, ;
master, or doctoral level; and } ;

(c) Has a principal campus or office that is located at a site dehulled, —or otherwise rendered to have a zero percent
within the Commonwealth of Kentucky.[NECESSITYFUNCHON,; germination-rate:

“publi execluded from the departmentds progr a

identity-of-the-seed-certified- 31 )y—"Program-— means—the—depart me

305
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ap-ptieantbs—partieipation—in—the program or other programs within
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ahy—variety inthe departmentds prog .e:u=- h
{4)-Upon-request-from-a representative-of the-department,-a or—propagule
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1

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 330-6360, fax (502) 564-2133, email
clint.quarles@ky.gov.

DEPARTMENT OF AGRICULTURE
Office of the Consumer and Environmental Protection
(As Amended at ARRS, July 13, 2020)

302 KAR 50:055. Sampling and THC testing; post-testing
actions; disposal of noncompliant harvests.

RELATES TO: KRS Chapter 217B, 260.850-260.869][:]
STATUTORY AUTHORITY: KRS 260.862[-]
NECESSITY, FUNCTION, AND CONFORMITY: KRS
aA—I—c—aran%—s—kklema—eH%d—h*me—p r o 2a0.862(8)[(a)] h authorizes ethe i depattnest e prenuigades
. administrative regulations for a Hemp Licensing Program in the
Commonwealth of Kentucky. KRS 260.862(1)(a)[{e)] authorizes the
department to license persons who wish to participate in a Hemp
Licensing Program by cultivating, handling, processing, or marketing
hemp. This administrative regulation establishes procedures and
requirements for sampling and THC testing, and establishes
procedures for the movement or disposal of hemp following the
completion of THC testing.

Section 1. Definitions. (1) "Acceptable Hemp THC Level"
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means the application of the Measurement of Uncertainty to the
reported [{]decarboxylated[)] delta-9-THC concentration level on a
dry weight basis to the 0.300 percent[%] limit set forth in federal
[faw] and state law. For 2020, the Acceptable Hemp THC Level
shall be 0.3999 percent[%].

(2) "Cannabis" means the plant that, depending on its THC
concentration level, is defined as either [“]hemp[] or
[“]marijuana.[*] Cannabis is a genus of flowering plants in the
family Cannabaceae of which Cannabis sativa is a species, and
Cannabis indica and Cannabis ruderalis are subspecies thereof.
Cannabis includes all parts of the plant, whether growing or not,
including its seeds, resin, compounds, salts, derivatives, and
extracts; and does not include a [“]publicly marketable hemp
product[,*-as-defined by this-administrative regulation].

(3) "CBD" means cannabidiol.

(4) "Decarboxylated" means the completion of the chemical
reaction that converts THC-acid into delta-9-THC, the intoxicating
component of cannabis. The decarboxylated value is [alse]
calculated using a conversion formula that sums delta-9-THC and
eighty-seven and seven-tenths (87.7) percent of THC-acid.

(5) ‘"delta-9-THC" means delta-9-tetrahydrocannabinol
concentration, [{]the primary intoxicating component of cannabis[}].
For compliance purposes, all delta-9-THC concentrations shall
[must] be measured post-decarboxylation or by another method
that includes [which-shallinelude] both delta-9-THC and delta-
9-THCA (also known as total THC).

(6) "Department" or "KDA" is defined by KRS 260.850(3).

(7) "Hemp" or "industrial hemp" is defined by KRS 260.850(5).

(8) "Inspector" means an employee or other representative of
the department sent to collect samples and perform inspections.

(9) "Lot" means a contiguous area in a field, greenhouse, or
indoor growing structure containing the same variety or strain of
hemp throughout.

(10) "Measurement of Uncertainty" means the parameter|[;]
associated with the result of a measurement that characterizes the
dispersion of the values that could reasonably be attributed to the
particular quantity subject to the measurement. For samples
collected in 2020, the Measurement of Uncertainty shall be 0.0999
percent[%].

(11) "Person" means an individual or business entity.

(12) "Post-harvest sample" means a sample taken from the
harvested hemp fr om g inpaordaricewith
the procedures [as] established in this administrative regulation,
and that [302 KAR-506:055] the ent i r e |vohetibes
intact plants, flowers, or ground material, is in the same form
[ 1 i 1 1 i T ']v
homogenous, and not mixed with non-hemp materials or hem
from another lot.

(13) "Pre-harvest sample" means a composite, representative
portion from living plants in a hemp lot collected in accordance with
the procedures [as] established in this administrative requlation
302 KAR-50:055

(14) "Program"
Program.

(15) "Propagule"” means a plant or plant part that can be
utilized to grow a new plant.

(16) "UK DRS" means the Division of Regulatory Services at
the University of Kentucky College of Agriculture, Food, and
Environment.

means t he

Section 2. Procedures for Inspection and Sample-Collection
Visits. (1) Hemp plants [Ne hemp-—plant] shall not be harvested
from any lot before a department inspector completes an
inspection and sample-collection visit.

(2) A [Fhe] licensed grower shall submit to the department a
completed Harvest/Destruction Report form at least fifteen (15)

collection visit.

(5) During the inspection and sample-collection visit, the
licensed grower shall provide to the inspector complete and
unrestricted access to;

(@) All hemp and other cannabis plants, whether growing or
harvested,;

(b) All land, buildings, and other structures used for the
cultivation or [and] storage of hemp or [and] other cannabis
plants; and

(c) All locations listed in the Hemp Grower License.

(6) During the inspection and sample-collection visit, the
inspector shall perform a visual inspection of each location listed in
the Hemp Grower License in order to verify the GPS coordinates
and look for evidence that hemp plants or other cannabis plants
wer e harvested without
inspection and sample-collection visit.

(7) The licensed grower shall complete the harvest of the crop
from a lot not more than fifteen (15) [45] days following the date of
the inspection and sample-collection visit, unless specifically
authorized in writing by the department; provided, however, the
[thatsueh] authorization shall not exceed an additional five (5) [5]
days and shall not be granted by the department without its
determination that the cause for delay was inclement weather or
another circumstance beyond the

(8) If the licensed grower fails to complete the harvest of the
crop from a lot within fifteen (15) days following the date of sample
collection, [then] the licensed grower shall submit a new
Harvest/Destruction Report and may be required to pay a
secondary pre-harvest sample fee as established in 302 KAR
50:060.

(9) Until the department releases the material in writing,
floral material shall not:

(a) Be moved outside the Commonwealth;

(b) Be moved beyond a processor;

(c) Be commingled;

(d) Be extracted;

(e) Be converted into a consumer-ready product; or
() Enter commerce[Floral-material-shal-not—be—moved

h a r VvSecsion 3. Procedure for Collecting Samples. (1) The inspector

shall use the following equipment and supplies:
(a) An [*]Inspection and Sample Collection[*] Form;
(b) Alcohol wipes;
(c) Pruning shears;
(d) Paper sample-collection bags;
(e) A permanent marker;
(f) Security tape or a stapler;
(g9) A bucket;

depar t rhgAGPS snit, di & depce with GP 8-cagablentgchnology; and

(i) Nitrile disposable gloves.

(2) The inspector shall take cuttings from at least plants in
each lot to be sampled.

(3) The inspector shall select the individual plants to be
sampled from each lot by selecting at random at least five (5)
plants that appear to be representative of the composition of the
lot, and shall not select[avoiding-selecting] plants that are close
to the perimeter of the lot.

(4) From each individual plant selected for sampling, the
inspector shall cut the highest twenty (20) [20] centimeters from
the plantdés primary
remove seed, stem, or other material from the sample that is cut
from the plant.

[35]days prior to the grower 6s expect @dTheiaspecter shall plaae tiee. cuttings from the lot into a

(3) Upon receiving a completed Harvest/Destruction Report
form, the department shall contact the licensed grower to schedule
an inspection and sample-collection visit for a specific time on a

paper sample-collection bag, shut the bag by folding over its top,
and secure the fold with security tape or a stapler.
(6) Using a permanent marker, the inspector shall write on the

authorizatio

stem of |rote mal

date that is not |l ater than t he g sealedepapérsamplg-pokectionebdg the Sample KD tconsistent aith
(4) The l'icensed grower , or the oblowingyforratve r 6 s aut hori zed
representative, shall be present during the inspection and sample- (a) The last four (4) digits of the Grower License number;][;]
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(b) The date, in MMDDYY format; and

(c) A two (2)[-]digit sample number assigned by the inspector.

(d) Example: For Grower License 21 1234, with a sample
collected on October 15, 2020, from the third lot sampled by the
inspector on that date, the Sample ID is 1234-101520-03.

(7) The inspector shall complete the [~]Inspection and Sample
Collection Form[“] by entering the following information:

(a) The licensed growerds

(b) The address where the lot is located;

(c) The Grower License number;

(dThe i nspectords name;

(e) The date of the inspection and sample collection visit; and

(f) For each sample collected, the Location ID, the Sample ID,
the hemp variety or strain name, and a description of the crop.

(8) Following the completion of the inspection and sample-
collection visit, the inspector shall deliver the sealed sample-
collection bag to the

(9) The department shall not unseal sample-collection bags
during the drying process.

Section 4. Procedure for THC Testing. (1) Pursuant to KRS

250.355, THC testing shall be
designated THC testing lab.[;]] The depart ment 6s

designated THC testing lab is UK DRS; however,[as-mandated
m—KRS—250.355.] the department may designate other
laboratories for THC testing but shall not use THC testing
services of any lab without a DEA registration.

(2) Upon receipt of a sealed sample-collection bag from the
department, UK DRS shall receive, prepare, and release hemp
samples in accordance with the UK DRS SOP# HM-LB-001,
[€lProcedures for Receiving, Preparing and Releasing Hemp
Samples, incorporated by reference in this administrative
regulation[y].

(3) Hemp material not used by UK DRS for delta-9-THC testing
shall be stored as a retained sample.

(4) UK DRS shall measure delta-9-THC content, including both
delta-9-THC and delta-9-THCA, on a dry weight basis in
accordance with the UK DRS SOP# HMP-LB-002, [{]Procedures
for Measuring Delta 9 THC Content in Industrial Hemp by Gas
Chromatography with Flame lonization Detection, incorporated by
reference in this administrative regulation[}].

5) [IheMeMH-Hg—ma&eF@—rs—mee#pe#a&ed—by—Feﬁerenee—

{6)] A [Ne] person shall not be permitted to add to, amend, or
in any way alter the composition of the retained sample.

Section 5. Post-testing Actions. (1) Not later than sixty (60)
[60] days after the date of the inspection and sample-collection
visit, the department shall notify the licensed grower of the [results
ofthe] THC t est
harvested materials into commerce.

(2) For the purpose of determining whether a test result is
compliant with the definition of hemp, [(0.3000 percent[%] delta-9
THC on a dry-weight basis[}], as set forth in federal [law] and state
law, the department shall evaluate it against the Acceptable Hemp
THC Level that is applicable for the current year.

(3) A sample from a lot with a measured THC concentration
not exceeding the Acceptable Hemp THC Level shall be deemed
compliant and [{~e=] conforming to the legal definition of hemp[}].

(4) A sample from a lot with a measured THC concentration
exceeding the Acceptable Hemp THC Level shall be deemed non-
compliant.

(5) Within seven (7) [#] days of receiving notice of a measured
THC concentration that exceeds the Acceptable Hemp THC Level
but is less than 1.000 percent[%], the Licensed Grower may
request a post-harvest re-test, in accordance with the
procedures set forth in Section 6 of this administrative

name

department 6s

ha vest-re EFESE. aee'g_daa ce-with-the-p g.eeg“" es-setfort
(6) The retest fee shall be in an amount as established in 302
KAR 50:060.

(7) Samples with a measured THC concentration of 1.000
percent[%]or greater shall not be eligible for a post-harvest retest.

a n Gection 6. Pracedure ifon CobectimgaSamptes for Post-harvest
Retests. (1) The inspector shall use the following equipment and
supplies:

(a) An [“]Inspection and Sample Collection[*] Form;

(b) Alcohol wipes;

(c) Pruning shears;

(d) Paper sample-collection bags for wet samples;

(e) Plastic sample-collection bags for dry samples;

(f) A permanent marker;
(h)eSedurdyriape oe adstapler;y i n g
(h) A bucket;

(i) A GPS unit, or a device with GPS-capable technology; and
(j) Nitrile disposable gloves.

(2) The material selected for Post-Harvest Sampling from this

facility.

c omp | e tloeghall fevit] be determinddebp therinspacon, hodtke grower.

() Mhe mspector shall perform a visual inspection to verify that
the harvested material is in a homogenous state; [{]for example, in
an intact-plant state, [ef] in a ground-up state, or in another
state[}]. If the harvested material is not in a homogenous state,
[then] the inspector shall notify the Hemp Program Manager and
convey any instructions the Hemp Program Manager may
designate to undertake additional post-harvest processing activities
to bring the entire harvest into a homogenous state. If the license
holder refuses or fails to undertake the [sueh] designated
activities, he or she shall be deemed to have waived any right to
request a post-harvest retest and the material shall be designated
for disposal.

(4) Floral harvested material selected for Post-Harvest
Sampling shall be taken in the state [{fer e*ampJe—m—an—mtaet—
plant-state-or-in—a-ground-up-state—er—in—another-state)] in
which the license holder plans to sell or send the material to a
processor, in accordance with the following instructions.

(a) For intact-plant post-harvest samples:

1.[{)] Ensure that the entire harvest is accounted for and in the
same intact-plant form [

{i-e-tntact-plants)].
2.[¢5)] Clip the top twenty (20) [28] cm of hemp plant, primary
stem, including female floral material, without removing seed,

stem, or other material.

3.[¢i#B)] Take cuttings from at least five (5) hemp plants within
t he har ves bro[fdryisgt avern atgtlee discretion of the
inspector.

4.[¢)] Place the complete sample in a paper bag.

5.[6)] Seal the paper bag by folding over its top once and
stapling to keep closed.

(b) For ground plant or ground floral material Post-Harvest
Samples:

resul t seligbiitd to mdve theg r o w e rLid] Ensure that the entire harvest is accounted for and in the

same ground plant or ground floral material form with no intact

plant or whole flowers remaining from the harvest [{~e—aH
- \

harvested-materia Whetherwhole plant-orHoral-material-oRly

2.[¢i] Sample material from bag or container without removing
seed, stem, or other material.

3.[¢H)] Sample from a minimum of five (5) locations within the
containers from at least one (1) cup of material from the lot.

4.[¢)] Place the complete sample in a plastic sample
container.

5.[&1)] Seal the plastic sample container.

(c) For Post-Harvest Samples in other forms;_for example,
[¢~e=] trimmed floral materiall;] or floral material and stems):

1.[{H] Ensure that the entire harvest is accounted for and in the
same ground whole plant or ground floral material form with
no intact plant or whole flowers remaining from the harvest

requlation, or shall [must] consent to the destruction of all

material and floral material[-—er-he-or-she-mayrequest-apost-
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2.[¢H)] Sample material from bag or container without removing
seed, stem, or other material.

3.[¢#)] Sample from a minimum of five (5) locations within the
containers from at least one (1) cup of material from the lot.

4.[¢)] Place the complete sample in a plastic sample
container.

5.[0&1)] Seal the plastic sample container.

(5) The inspector shall place the cuttings or composite sample
from the lot into a sample-collection bag, and secure the bag with
security tape or staples.

(6) Using a permanent marker, the inspector shall write on the
sealed sample-collection bag the Sample ID consistent with the
following format:

(a) The last four (4) digits of the Grower License number;[;]

(b) The date, in MMDDYY format; and

(c) A two (2) [-]digit sample number assigned by the inspector.

(d) Example: For Grower License 21 1234, with a sample
collected on October 15, 2020, from the third lot sampled by the
inspector on that date, the Sample ID would be 1234-101520-03.

(7) The inspector shall complete the [~]Inspection and Sample
Collection Form[“] by entering the following information:

(a) The licensed growerds

(b) The address where the lot was grown and where it is
currently located;

(c) The Grower License number;

(d) The inspectords name;

(e) The date of the inspection and sample collection visit; and

(f) For each sample collected, the Location ID, the Sample ID,
the hemp variety or strain name, and a description of the crop.

(8) Following the completion of the inspection and sample-
collection visit, the inspector shall deliver the sealed sample-
collection bag to the depart me

(9) The department shall not unseal sample-collection bags
during the drying process.

(10) The procedure for THC testing used by UK DRS shall be
the same for post-harvest retests as those set forth in Section 4 of
this administrative regulation.

(11) A lot having a post-harvest sample with a measured THC
concentration exceeding the Acceptable Hemp THC Level shall be
deemed non-compliant.

Section 7. Disposal of non-compliant harvested materials. (1) If
a lot is designated for mandatory disposal, [then] the department
shall ensure that all leaf material and floral material from that lot is
disposed of using one (1) of the procedures set forth in this Section
[ef-this administrativeregutation]. The costs of disposal, if any

[are-reurred-by-the-department], shall be charged to the license
holder.

(2) Disposal by on-site destruction with department
supervision. Without removing the harvested material from the
l'i cense hol dHoratker lpensednpresnses where the
harvested material is located[)], a department employee shall
[personaly] observe the harvested mater i al 6 s dnhish
shall consist [{-e-the-aet] of rendering it into a useless and non-
retrievable state [}using-one-ofthese-methods]:

(@) By grinding it up and incorporating it [{(by—pltowing—or
disking)] into the soil by plowing or disking; or

(b) By controlled incineration.

(3) Disposal by on-farm transfer to a person who is registered
or authorized by the department to accept controlled substances
for the purposes of destruction. At the premises of the license
holder, [{]or other licensed premises where the harvested material
is located[)], a department employee shall load, or observe the
loading, of the harvested material until the transfer is complete.

(4) Disposal by vehicle transport to a department-approved
location.

(a) Prior to the transport,_and[:] at the premises of the license
holder [{Jor other licensed premises where the harvested material
is located[)], a department employee shall load, or observe the
loading, of the harvested material until the material is completely
secured on or in the vehicle.

(b) During the transport,[:] a department employee shall

name

accompany the harvested material as it moves in a vehicle directly
to a department-approved location. The vehicle shall constantly
move towards its final destination without unnecessary stops, stops
for reasons unrelated to the transport task, or stops of an extended
duration.

(c) After the transport, and[:] upon arrival at the department-
approved location, a department employee shall unload, or
observe the unloading, of the harvested material until the material
is completely removed from the vehicle.

(d) Fol l owi ng t he material 0
department employee shall [persenally] observe the harvested
mat eri al 6s, wihiehs shalluabsisb ffi-e—the—aet] of
rendering it into a useless and non-retrievable state [}-using-one
of these methods]:

1.[¢] By grinding it up and incorporating it [{(by—plowing—or
disking)-it] into the soil by plowing or disking; or

2.[{H] By controlled incineration.

Section 8. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) UK DRS SOP# HMP-LB-002, [{]Procedures for Measuring
Delta 9 THC Content in Industrial Hemp by Gas Chromatography
awithdFlaroeolanizaion Detectiorf[)jo Julpn2019iedition; and

(b) SOP# HM-LB-001, [{]Procedures for Receiving, Preparing
and Releasing Hemp Samples[)], August 2019 edition.

(2) These materials may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Agriculture, Office of Agricultural Marketing, 105 Corporate Drive,
Frankfort, Kentucky 40601, Monday through Friday, 8:00 a.m. to
4:30 p.m. These materials may also be obtained at
www.kyagr.com.

0 s GEGNIFACT 'PEBRSEONt Clintr Quarlasg Stdff aAttorneyi Kegtucky

Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 330-6360, fax (502) 564-2133, email
clint.quarles@ky.gov.

DEPARTMENT OF AGRICULTURE
Office of the Consumer and Environmental Protection
(As Amended at ARRS, July 13, 2020)

302 KAR 50:060. Fees for the Hemp Licensing Program
[and-forms].

RELATES TO: KRS Chapter 217B, 260.850-260.869[—%
U.S.C.-5940]

STATUTORY AUTHORITY: KRS 260.862

NECESSITY, FUNCTION, AND CONFORMITY: KRS
260.862(1)(a) authorizes the department to promulgate
administrative requlations for a Hemp Licensing Program in the
Commonwealth of Kentucky, and [-KRS-260.862(1}e}] authorizes
the department to license persons who wish to participate in a Hemp

r u cliicensing Program by cultivating, handling, processing, or marketing
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hemp. KRS 260.862(1)(e)[{e)] authorizes the department to establish
a schedule of nonrefundable fees. This administrative regulation
establishes a schedule of fees for applicants and licensees [the
departmentos —industrial—hlemp

Section 1. Schedule of Fees for Hemp Growers.

(1) The definitions for this section shall be the same definitions
established in 302 KAR 50:020 [302 KAR 50:021], Section 1.

(2) The fees established in this section shall be nonrefundable.

(3) The Grower License Application fee shall be waived. There
shall be a $200 service charge for those applications submitted on
paper. There shall be no service charge for applications submitted
online.

(4) The annual Grower Licensing Fee shall be $400 for each
growing address. This fee includes the first three (3) samples
collected for THC testing from that growing address. Beginning
with the fourth sample, the Licensed Grower shall be invoiced for a
secondary pre-harvest sample fee of $250 for each additional
sample collected for THC testing.

S
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(5) The secondary pre-harvest sample fee shall be $250 for
each sample.

(6) The retest fee shall be $250 for each sample.

(7) The site modification surcharge fee shall be $750 for each
GPS coordinate location change for each growing site after the
grower licensing agreement has been executed.

Section 2. Schedule of Fees for Hemp Processors or
Handlers.

(1) The definitions for this section shall be the same definitions
established in 302 KAR 50:030 [302 KAR 50:031], Section 1.

(2) The fees established in this section shall be nonrefundable.
(3) The Processor/Handler License Application fee shall be waived.
There shall be a $200 service charge for those applications
submitted on paper. There shall be no service charge for
applications submitted online.

(4) The annual Processor/Handler Licensing Fee for
processing the grain component of hemp shall be $500.

(5) The annual Processor/Handler Licensing Fee for
processing the fiber component of hemp shall be $500.

(6) The annual Processor/Handler Licensing Fee for
processing the floral material component of hemp (such as CBD)
shall be $3,000.

(7) The annual Processor/Handler Licensing Fee for a handler
(such as a seed cleaner or laboratory) shall be $500.

(8) A processor for more than one (1) component (grain, fiber,
or floral material) shall pay the licensing fee for each component.
(For example, a person who processes hemp for fiber, grain, and
CBD shall pay a participation fee of $4,000.)

(9) The site modification surcharge fee shall be $750 for each
GPS coordinate location change for each processing or handling
site after the Processor/Handler application or renewal has been

submitted. [NECESSITY-—FUNCHON;,—AND—CONFORMITY-—KRS
260:862(1)(a)——authorizes—the——department—to—promulgate

) Ie_ site gd. cation-su eﬁage ee-sna b_e $;.5g gﬁ eac
processer-or-handlerlicensing-agreement-has-been-executed:]
RYAN F. QUARLES, Commissioner

APPROVED BY AGENCY: February 12, 2020

FILED WITH LRC: February 13, 2020 at 11 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on April 21,
2020 at 11:00 a.m., at the Kentucky Department of Agriculture, 111
Corporate Drive, Frankfort, Kentucky 40601. Individuals interested
in being heard at this hearing shall notify this agency in writing by
five workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing was received by that
date, the hearing may be cancelled. A transcript of the public
hearing will not be made unless a written request for a transcript is
made. If you do not wish to be heard at the public hearing, you
may submit written comments on the proposed administrative
regulation. Written comments shall be accepted through April 30,
2020. Send written notification of intent to be heard at the public
hearing or written comments on the proposed administrative
regulation to the contact person.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort
Kentucky 40601, phone (502) 330-6360, fax (502) 564-2133, email
clint.quarles@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
establishes fees for hemp activities in Kentucky.

(b) The necessity of this administrative regulation: This
regulation establishes fees for hemp activities in Kentucky, that are
necessary to fund the program and cover expenses.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 260.862 commands the KDA to
establish administrative regulations for hemp.

r e S Bowcthis agmiristrative pegutation aumently assists or will

assist in the effective administration of the statutes: This
administrative regulation will assist in effective administration by
making hemp fees very clear in Kentucky.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment updates the existing regulation to
adopt programmatic changes that the Department has decided will
be necessary in advance the 2020 growing season.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to ensure that the
administrative regulations accurately reflect the Hemp Licensing
Programdés current structure an

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the intent of the
General Assembly for the Department to promulgate administrative
regulations for the Hemp Licensing Program.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will enable the
Depart ment to carry out t he
administer the Hemp Licensing Program.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: The Kentucky Department of Agriculture,
978 growers, 17 Universities and 200 processors.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Entities will be required to follow the
instructions in the filing.

d
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(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): Likely no modification of current actions would be
needed, so little to no costs would be incurred.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Administrative ease on behalf of
the KDA and clear guidance for entities.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: Expenses for the entire hemp program for 2019
were approximately $1,156,000.

(b) On a continuing basis: Market forces will determine
participation levels for 2020 and beyond. Ongoing costs will be a
function of grower numbers and location modifications.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The hemp program is funded by the fees set for in 302 KAR
50:060.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increases in funding are required currently.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This filing does not contain fees. The hemp program is funded by
the fees set for in 302 KAR 50:060.

(9) TIERING: s tiering applied? (Explain why or why not) No.
All regulated entities have the same requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Kentucky
Department of Agriculture, and any agency that might concern
hemp shall be affected by this administrative regulation.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 260.682

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
Income for the entire hemp program for 2019 was approximately
$1,575,000.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? Even with a fixed fee structure, revenue is almost entire
determined by participation. Market forces will dictate revenue to a
point the KDA cannot guess with any certainty.

(c) How much will it cost to administer this program for the first
year? Expenses for the entire hemp program for 2019 were
approximately $1,156,000.

(d) How much will it cost to administer this program for
subsequent years? The KDA expects this spending trendline to
continue for the hemp program as a whole, but based on producer
participation.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): $1,575,000

Expenditures (+/-): $1,156,000

Other Explanation:

JUSTICE AND PUBLIC SAFETY CABINET
Department of Juvenile Justice
(As Amended at ARRS, July 13, 2020)

505 KAR 1:120. Department of Juvenile Justice Policies
and Procedures Manual: Health and Safety Services.

RELATES TO: KRS 15A.065, 15A.067, 200.080-200.120,
Chapters 600-645

STATUTORY AUTHORITY: KRS 15A.065(1),
15A.160, 200.115, 605.150, 635.095, 635.100(7),
645.250

NECESSITY, FUNCTION, AND CONFORMITY: KRS
15A.065(1), 15A.067, 15A.160, 15A.210, 15A.305(5), 605.150,
635.095 and 640.120 authorize the Justice and Public Safety
Cabinet and the Department of Juvenile Justice to promulgate
administrative regulations for the proper administration of the
cabinet and its programs. This administrative regulation
incorporates by reference into regulatory form materials used by
the Department of Juvenile Justice in the implementation of a
statewide juvenile services program.

15A.067,
640.120,

Section 1. Incorporation by Reference. (1) The "Department of
Juvenile Justice Policy and Procedures Manual: Health and Safety

Services", July 13[Apri—15], 2020 [August—14,—2018], is

incorporated by reference and includes the following:

400 Health Services Definitions (Amended
07/13/20[04#15/20][03/30/18])

400.1 Health Services (Amended 04/15/20[63/36/18])

401 Health Services Administration and Personnel
(Amended 03/30/18)

402 Access to Treatment and Continuity of Care (Amended
04/15/20[6+16/2018])

402.1 Continuity of Care and Medical Discharge (Amended
04/15/20[03/306/8)])

403 Medical Records (Amended 04/15/20 [03/36/18])

404.1 Admission Screening for Physical and Behavioral
Health Challenges (Amended
07/13/20[04415/20][3/36/18])

404.2 Ectoparasite Control (Amended 03/30/18)

404.3 Health Assessment and Physical Examination
(Amended 03/30/18)

404.4 Sick Call (Amended 03/30/18)

404.5 Access to Diagnostic Services (Amended 03/30/18)

404.6 Emergency Medical Services (Amended 03/30/18)

404.7 First Aid, AED, and First Aid Kits (Amended 03/30/18)

404.8 Hospital Care (Amended 03/30/18)

404.10 | Special Needs Treatment Plans (Amended 03/30/18)

404.11 | Perinatal Care (Amended 03/30/18)

404.12 | Oral Screening and Oral Care (Amended 03/30/18)

404.13 | Preventative Health Care (Amended 03/30/18)

404.14 | Family Planning Services (Amended 03/30/18)

405 Behavioral Health Services Administration and
Personnel (Amended 07/13/20[04/15/20][67106/18])

405.1 Behavioral Health Screening and Evaluation
(Amended 04/15/20[0#106/18])

405.2 Forced Psychotropic Medications (Amended 07/10/18)

405.3 Referral for Behavioral Health Services (Amended
07/13/20[04/15/20][0#10/18])

405.4 Suicide Prevention and Intervention (Amended
07/13/20[04+15/20][03+30/18])

405.5 Behavioral Health Emergencies (Amended
04/15/20[0+10A8])

405.6 Psychiatric Hospitalization (Amended
07/13/20[04415/20][03/30/18])

406 Therapeutic Restraints (Amended 03/30/18)

407 Pharmaceuticals (Amended 03/30/18)

408.1 Forensic Information (Amended 03/30/18)

409 Substance Abuse and Chemical Dependency
(Amended 03/30/18)
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410 Orthoses, Prostheses, and Other Aids to Reduce the
Effects of Impairment (Amended 08/14/18)

411 Notification in Emergencies (Amended 03/30/18)

414 Environmental Health and Safety (Amended 03/30/18)

415 Occupational Exposure to Bloodborne Pathogens
(Amended 03/30/18)

416 HIV/AIDS/STI (Amended 03/30/18)

416.1 Infectious ~ Communicable  Disease  (Amended
03/30/18)

424 Emergency Plans (Amended 03/30/18)

424.1 Emergency Plans for Central Office (Amended
03/30/18)

426 Dietary Services (Amended 03/30/18)

427 Maintenance (Amended 03/30/18)

427.1 Control and Use of Tools and Sharps (Amended
03/30/18)

428 Control and Accountability of Flammable, Toxic,
Caustic and Other Hazardous Materials (Amended
03/30/18)

428.1 Control of Hazardous Materials in Central Office
(Amended 03/30/18)

430 Pets and Domestic Animals (Amended 03/30/18)

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of Juvenile
Justice, Office of the Commissioner, 1025 Capital Center Drive,
Third Floor, Frankfort, Kentucky 40601, or at any department field
office, Monday through Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: William Codell, Assistant General
Counsel, Department of Juvenile Justice, 1025 Capital Center
Drive, Frankfort, Kentucky 40601, phone (502) 573-2738, fax (502)
573-0836, email William.Codell@ky.gov.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(As Amended at ARRS, July 13, 2020)

702 KAR 6:040. Personnel; policies and procedures.

RELATES TO: KRS 156.010, [156-031;] 156.035, 42 U.S.C.
1751-1769b, 42 U.S.C. 1771-1789

STATUTORY AUTHORITY: KRS
156.070

NECESSITY, FUNCTION, AND CONFORMITY: KRS
156.010(5) requires the Department of Education to develop and
approve state plans required by federal law as a prerequisite to
receiving federal funds for elementary and secondary education. 42
U.S.C. 1751 to 1769b and 42 U.S.C. 1771 to 1789 establish the
requirements for the federal school lunch and child nutrition
programs. This administrative regulation establishes the
requirements for local school nutrition personnel employed by school
districts.

156.010, [456-03%;] 156.035,

Section 1. Each school district shall employ school nutrition
personnel in a procedure consistent with KRS 160.380[and—702
KAR 6:045].

Section 2. Each school district, through its superintendent,
shall notify in writing each full-time school nutrition employee of the
hours, terms and conditions of employment, lines of authority, and
general responsibilities. Each district shall include an appropriate
service termination policy for both the district and employee.

Section 3. Each school district shall establish and adopt a
uniform pay scale for all full-time school nutrition employees.

Section 4. Each school district shall provide workers'
compensation and fulfill minimum hourly wage rates for school
nutrition personnel.
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Section 5. The superintendent shall cause school nutrition
personnel to avail themselves of training programs offered.

Section 6. Social Security participation for school nutrition
personnel shall be in keeping with Social Security policies for other
nonprofessional personnel.

CONTACT PERSON: Todd G. Allen, Interim General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, KY 40601, phone 502-564-4474, fax 502- 564-
9321, email regcomments@education.ky.gov.

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and
Training
(As Amended at ARRS, July 13, 2020)

803 KAR 2:301. [Adeption—and—extension—of
established]Federal standards for general industry.

RELATES TO: KRS 338.051, 338.061, 29 C.F.R. 1910
Subpart B

STATUTORY AUTHORITY: KRS 338.051(3), 338.061[—=29
G.F-R-1910]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires [autheorizes] the Kentucky Occupational Safety
and Health Standards Board to [adept—anrd] promulgate
occupational safety and health administrative regulations and
authorizes the chairman to reference federal standards without
board approval if necessary to meet federal time requirements.
KRS 338.061 authorizes the board to establish, modify, or repeal
standards and reference federal standards. [KRS—338.061(2)

federal—standards—and—national—eonsensus—standards—The
following]This administrative regulation establishes [contains-these]
standards that are [te—be] enforced by the Department of
Workplace Standards in [Bivision—ef-OcecupationalSafety—and
Health-Compliance-inthe-area-of] general industry.

Section 1. Definitions. (1) "Act" means KRS Chapter 338.

(2) "Assistant secretary [Seeretary—ofLaber]" means the
Secretary of Labor, Commonwealth of Kentucky or Commissioner
Department of Workplace Standards, Labor Cabinet.

(3) "Standard" me ans foccupational
standar do a s[isdeéifedim|eKRS 388.015(3). [means

the—sameas—reg&aﬂe#e#fedeﬁal—&#e—m;hieh{eqﬁ#e&eer@ﬂens—er

(4) "U.S. Department of Labor" means Kentucky Labor
Cabinet, Department of Workplace Standards, 500 Mero Street
3rd Floor [U-S—2327-Seuth], Frankfort, Kentucky 40601, or the U.S.
Department of Labor.

Section 2. Except as modified by Section 1 of this
administrative regulation, general industry shall comply with the
federal requirements published by the Office of the Federal
Register, National Archives and Records Services, General
Services Administration; 29 C.F.R. 1910 Subpart B, Adoption and
Extension of Established Federal Standards. [ihrcerporation—by

safety
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through-Friday-]

CONTACT PERSON: Robin Maples, OSH Standards
Specialist, Kentucky Department of Workplace Standards, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-4107,
fax (502) 564-4769, email Robin.Maples@ky.gov.

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and
Training
(As Amended at ARRS, July 13, 2020)

803 KAR 2:304. Exit routes and emergency planning.

RELATES TO: KRS Chapter 338, 29 C.F.R. [RPart] 1910.33-
1910.39

STATUTORY AUTHORITY: KRS 338.051(3), 338.061 [—29
C.F.R-Part 1910]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires the Kentucky Occupational Safety and Health
Standards Board to promulgate occupational safety and health
administrative regulations and authorizes the chairman to
reference federal standards without board approval if necessary to

STATUTORY AUTHORITY: KRS 338.051(3), 338.061[—FEO
2009-537]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires [authorizes] the Kentucky Occupational Safety
and Health Standards Board to promulgate occupational safety
and health administrative regulations and authorizes the chairman
to reference federal standards without board approval if necessary
to meet federal time requirements. [29—CFR—1910-155to

1910-165—establish—the federal regquirements—relating—to—fire
protection:] KRS 338.061 authorizes the board to establish, modify,
or repeal standards and reference federal standards. This
administrative regulation establishes fire protection standards that
are [to-be] enforced by the Department of Workplace Standards in
general industry.

Section 1. Definitions. (1) "Assistant secretary" means the
Secretary of Labor, Commonwealth of Kentucky or Commissioner
Department of Workplace Standards, Labor Cabinet.

(2) "Employee" is defined by[ir] KRS 338.015(2).

(3) "Employer" is defined by[i#r] KRS 338.015(1).

(4) "OSHA" means the Occupational Safety and Health
Administration or the Kentucky Occupational Safety and Health
Program.

(5) "Standard" means i atiomalu gafety and health
standar do a disdetnedin] KRS 388/015(3).

Section 2. Except as modified by the definitions [definition] in
Section 1 of this administrative regulation, general industry shall

meet federal time requirements. KRS 338.061 authorizes the board

comply with the federal requirements published by the Office of the

to establish, modify, or repeal standards and reference federal

Federal Register, National Archives and Records Services,

standards. This administrative regulation establishes exit route,
emergency action plan, and fire prevention plan standards that are

General Services Administration; 29 C.F.R. 1910 Subpart L,

[te—be] enforced by the Department of Workplace Standards in
general industry.

Section 1. Definitions. (1) "Employee" is defined by[ir] KRS
338.015(2).

(2) "Employer" is defined by[in] KRS 338.015(1).

(3) "NFPA" means the National Fire Protection Association.

(4) "OSHA" means the Occupational Safety and Health
Administration or the Kentucky Labor Cabinet, Division of
Occupational Safety and Health.

(5) "Standard" me ans foccupational
standar do a dJisdebredin) KRS 388/015(3).

Section 2. Except as modified by the definitions in Section 1 of
this administrative regulation, general industry shall comply with
the [fellewing] federal regulations published by the Office of the
Federal Register, National Archives and Records Administration,
[:1[;129 C.F.R. 1910 Subpart E, Adoption and Extension of
Established Federal Standards.[

the-June 82011 Federal Register, \Volme 76 Number 110.]

CONTACT PERSON: Robin Maples, OSH Standards
Specialist, Kentucky Department of Workplace Standards, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-4107,
fax (502) 564-4769, email Robin.Maples@Kky.gov.

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and
Training
(As Amended at ARRS, July 13, 2020)

803 KAR 2:311. Fire protection.

RELATES TO: KRS Chapter 338, 29 C.F.R. 1910.155-
1910.165[,-EQ-2009-537]

saf
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Adoption and Extension of Established Federal Standards. [Except

December-12,-2008-Federal-Register-Velume 73, Number-240:]

CONTACT PERSON: Robin Maples, OSH Standards
Bpegyalist,akemntuckyh Bepdrtindnt of Workplace Standards, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-4107,
fax (502) 564-4769, email Robin.Maples@ky.gov.

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and
Training
(As Amended at ARRS, July 13, 2020)

803 KAR 2:312. Compressed gas and compressed air
equipment.

RELATES TO: KRS 338.051, 338.061, 29 C.F.R. 1910.169
STATUTORY AUTHORITY: KRS 338.051(3), 338.061[—29
C.F.R-1910]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires [and—338-061—authorize] the Kentucky

Occupational Safety and Health Standards Board to [adept-and]
promulgate occupational safety and health administrative
regulations and authorizes the chairman to reference federal
standards without board approval if necessary to meet federal time
requirements. [Express—authority—to—incorporate—by—reference
established-federal-standards-and-national-consensus-standards-is

i -] KRS 338.061 authorizes the board to
establish, modify, or repeal standards and reference federal
standards. This [The—fellewing] administrative regulation
establishes compressed gas and compressed air equipment
[centains—those] standards that are [te—be] enforced by the
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Department of Workplace Standards in [Bivision-of-Oceupational
Safety-and-Health-Compliahce-in the-area-of] general industry.

Section 1. Definitions [Applicable-to-this-Part].
(1) "Act" means KRS Chapter 338.

(2) “"Assistant secretary [ 1" means the
Secretary of Labor, Commonwealth of Kentucky or Commissioner
Department of Workplace Standards Labor Cabinet.

SSSQ%L]

(5) "Established federal standard" means any operative
occupational safety and health standard established by an agency
of the United States Government.

(6) "National consensus standard" is defined by[ir]_ KRS

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and
Training
(As Amended at ARRS, July 13, 2020)

803 KAR 2:315. Hand and portable powered tools and
other hand-held equipment.

RELATES TO: KRS 338.051, 338.061, 29 C.F.R. 1910.241-
1910.244 [916-246]

STATUTORY AUTHORITY: KRS 338.051(3), 338.061

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires the Kentucky Occupational Safety and Health
Standards Board to [adept—and] promulgate occupational safety
and health administrative regulations and authorizes the chairman
to reference federal standards without board approval if necessary

338. 915(9) [means—any—eeeupaﬂeﬂal—saie&and—hea#h—standam-er

(7) "Standard" means
st andar do as[

2l
%

Kemeky—w@@l—]

Section 2. Except as modified by the definitions in Section 1

and the requirements of Section 3 of this administrative regulation,
general industry shall comply with the federal reguirements

saf

to meet federal time requirements [recessary-to—accomplish-the

]. KRS 338.061 authorizes the board
to_establish, modify, or repeal standards and reference federal
stendards.a B9d C.FIRe 4910.241 throughl[te] 1910.244 [246]
establishes the federal requirements relating to hand and portable
powered tools and other hand-held equipment. This administrative
regulation establishes the hand and portable powered tools and
other hand-held equipment standards that are [to-be] enforced by
the Department of Workplace Standards in general industry.

Section 1. Definitions. (1) "Act" means KRS Chapter 338.

(2) "Assistant secretary [Seeretary-of-Laber]" means Secretary,
Labor Cabinet or Commissioner, Department of Workplace
Standards, Labor Cabinet.

(3) "C.F.R." means Code of Federal Regulations.

(4) "Employee" is defined by KRS 338.015(2).

(5) "Employer" is defined by[i#r] KRS 338.015(1).

(6) "Standard" me ans foccupat i ad hdalth
standar do a disdefnedin] KRS 388/015(3).

published by the Office of the Federal Register, National Archives
and Records Services, General Services Administration; 29 C.F.R.
1910 Subpart M, Compressed Gas and Compressed Air

Section 2. Except as modified by the definitions in Section 1 of
this_administrative regulation, general industry shall comply with

Equipment. [Incorporation by Reference. (1) The following material
is-incerperated-by-reference:

CONTACT PERSON: Robin Maples, OSH Standards
Specialist, Kentucky Department of Workplace Standards, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-4107,
fax (502) 564-4769, email Robin.Maples@Kky.gov.
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the federal requirements published by the Office of the Federal
Register, National Archives and Records Services, General

Serwces Admlnlstratlon Subpart P. [Exeept—as—memﬂed—by—the

CONTACT PERSON: Robin Maples, OSH Standards
Specialist, Kentucky Department of Workplace Standards, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-4107,
fax (502) 564-4769, email Robin.Maples@ky.gov.

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and
Training
(As Amended at ARRS, July 13, 2020)

803 KAR 2:316. Welding, cutting, and brazing.

RELATES TO: KRS 338.051[(3)}],
1910.251-1910.255

STATUTORY AUTHORITY: KRS 338.051[(3)], 338.061

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires the Kentucky Occupational Safety and Health
Standards Board to [adept—and] promulgate occupational safety
and health administrative regulations and authorizes the chairman
to reference federal standards without board approval if necessary

338.061, 29 C.F.R.

safety
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to meet federal time requirements [recessary-to—accomplish-the

establishes-thefederal-requirements—relating—to-welding.—cutting:
and—brazing]. KRS 338.061 authorizes the board to establish,
modify, or repeal standards and reference federal standards. This
administrative regulation establishes the welding, cutting, and
brazing standards that are [te-be] enforced by the Department of
Workplace Standards in general industry.

Section 1. Definitions. (1) "Act" means KRS Chapter 338.
(2) "Assistant secretary [Seeretary-of Laber]" means Secretary

of Labor, Commonwealth of Kentucky, [Laber—Cabinet] or
Commissioner, Department of Workplace Standards, Labor
Cabinet.

(3) "C.F.R." means Code of Federal Regulations.

(4) "Employee" is defined by[ir] KRS 338.015(2).

(5) "Employer" is defined by[ir] KRS 338.015(1).

(6) "Standard" means floccup etyiaad hdalth
standar do a disdefnedin) KRS 388015(3).

(7) "U.S. Department of Labor" means Kentucky Labor
Cabinet, 500 Mero Street, 3" Floor [U-S—127-Seuth], Frankfort,
Kentucky 40601, or the U.S. Department of Labor.

Section 2. Except as modified by the definitions in Section 1 of
this administrative regulation, general industry shall comply with
the [feltowing]federal requirements published by the Office of the
Federal Register, National Archives and Records Services,
General Services Administration[—3)] 29 C.F.R. 1910.251-
1910.255[+evised-July-1,-2011:and

(2)-TFhe-revisions-to-29-C.F-R—-1910.252-as—published-in-the
Mareh-26,-2012Federal-Register-Volume-77-Number58].

CONTACT PERSON: Robin Maples, OSH Standards
Specialist, Kentucky Department of Workplace Standards, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-4107,
fax (502) 564-4769, email Robin.Maples@ky.gov.

LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and
Training
(As Amended at ARRS, July 13, 2020)

803 KAR 2:319. Commercial diving operations.

RELATES TO: KRS Chapter 338.051, 338.061 [KRS-Chapter
338], 29 C.F.R. Part 1910.401-1910.440

STATUTORY AUTHORITY: KRS 338.051[(3}], 338.061

NECESSITY, FUNCTION, AND CONFORMITY: KRS
338.051(3) requires the Kentucky Occupational Safety and Health
Standards Board to promulgate occupational safety and health
administrative regulations and authorizes the chairman to
reference federal standards without board approval if necessary to

saf

and the requirements in Section 3 of this administrative regulation,
general industry shall comply with the [foHewing]federal
regulations published by the Office of the Federal Register,
National Archives and Records Administration,[;]_ 29 C.F.R.
1910.401-1910.444, and Appendices|:

CONTACT PERSON: Robin Maples, OSH Standards
Specialist, Kentucky Department of Workplace Standards, 500
Mero Street, Frankfort, Kentucky 40601, phone (502) 564-4107,
fax (502) 564-4769, email Robin.Maples@ky.gov.

PUBLIC PROTECTION CABINET
Kentucky Horse Racing Commission
(As Amended at ARRS, July 13, 2020)

810 KAR 2:090. Temporary unsuitability of
premises.

licensed

RELATES TO: KRS Chapter 230

STATUTORY AUTHORITY: KRS 230.215(2), 230.225(5),
230.260(8), 230.361(1), 230.370

NECESSITY, FUNCTION, AND CONFORMITY: KRS
230.215(2) authorizes[grants] the Kentucky Horse Racing
Commission [the—autherity] to regulate conditions under which
thoroughbred racing shall be conducted in Kentucky. KRS
230.260(8) authorizes[grants] the commission [the-autherity] to
prescribe necessary and reasonable administrative regulations and
conditions under which horse racing at a horse race meeting shall
be conducted in this state. This administrative regulation
establishes procedures for use of an off-site facility if a racing
associationés licensed

problems-arising-from-apremises-beingrendered] temporarily

unsuitable for its intended use.

Section 1. | f any Kent uicerhsed
premises is temporarily rendered unsuitable for its intended use,
an association may, with commission authorization pursuant to
KRS 230.300(11)[approval], occupy an alternate facility during the

meet federal time requirements [recessary—to—accomplish—the
purposes-of KRS-Chapter-338]. KRS 338.061 authorizes the board
to establish, modify, or repeal standards and reference federal
standards. This administrative regulation establishes commercial
diving operations standards that are [to—be] enforced by the
Department of Workplace Standards in general industry [Office-of
Occupational-Safety-and-Health-in-the-area-of generakindustry].

Section 1. Definitions. (1) "Assistant secretary [Seeretary—of
Laber]" means the Secretary of Labor, Commonwealth of Kentucky

or Commissioner, Department of Workplace Standards[ef-the

: ].
(2) "Employee" is defined by[ir] KRS 338.015(2).
(3) "Employer" is defined by[in] KRS 338.015(1).
(4) "Standard® means foccupational
standar do a dJisdebredin) KRS 388/015(3).

Section 2. Except as modified by the definitions in Section 1

—h

S a
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period that its licensed premises is temporarily unsuitable, if
[provided-that] the alternate facility meets the following conditions:

(1) The alternate facility shall[must] be within a sixty (60) mile
radius of the[suehk]r aci ng associationos
track premises; and

(2) The alternate facility shall[must] not be within a sixty (60)
mi | e radi us of another racing
where live racing is conducted and shall[must] not be within a
forty (40) mile radius of a simulcast facility, unless any affected
track or simulcast facilty agrees in writing to permit a
noncontiguous facility within the protected geographic area.

e t GONTAGT PERKQNaJenniter Wolsing, General Counsel, 4063
Iron Works Parkway, Building B, Lexington, Kentucky 40511, phone
+1 (859) 246-2040, fax +1 (859) 246-2039, email
jennifer.wolsing@ky.gov.

[ad@reseemi s e s

raci n

track &

assoc
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PUBLIC PROTECTION CABINET
Kentucky Horse Racing Commission
(As Amended at ARRS, July 13, 2020)

810 KAR 8:010. Medication; testing procedures; prohibited
practices.

RELATES TO: KRS 230.215, 230.225, 230.240, 230.260,
230.265, 230.290, 230.320, 230.370

STATUTORY AUTHORITY: KRS 230.215(2),
230.240(2), 230.260(8), 230.320, 230.370

NECESSITY, FUNCTION, AND CONFORMITY: KRS
230.215(2), 230.260(8), and 230.320 authorize the Kentucky Horse
Racing Commission to promulgate administrative regulations
prescribing conditions under which all legitimate horse racing and
wagering thereon is conducted in Kentucky. KRS 230.240(2)
requires the commission to promulgate administrative regulations
restricting or prohibiting the administration of drugs or stimulants or
other improper acts to horses prior to the horse participating in a
race. This administrative regulation establishes requirements and
controls in the administration of drugs, medications, and
substances to horses, governs certain prohibited practices, and
establishes trainer responsibilities relating to the health and fitness
of horses.

230.225,

Section 1. Definitions.

(1) "AAS" or "anabolic steroid" means an anabolic androgenic
steroid.

(2) "Administer" means to apply to or cause the introduction of
a substance into the body of a horse.

(3) "Commission laboratory" means a laboratory chosen by the
commission to test biologic specimens from horses taken under
the supervision of the commission veterinarian.

(4) "Location under the jurisdiction of the commission" means a
licensed race track or a training center as described in KRS
230.260(5).

(5) ‘TRermitted “NSAIDS" ~means —the —tollowing —permitted

{6)—]Positive finding" means the commission laboratory has
conducted testing and determined that a drug, medication, or
substance, the use of which is restricted or prohibited by this
administrative regulation, 810 KAR 8:020, or 810 KAR 8:040, was
present in the sample.

(a) For the drugs, medications, or substances listed in this
administrative regulation or 810 KAR 8:020 for which an
established concentration level is provided, it shall be necessary to
have a finding in excess of the established concentration level as
provided for the finding to be considered a positive finding.

(b) Positive finding also includes:

1. Substances present in the horse in excess of concentrations
at which the substances could occur naturally; and

2. Substances foreign to a horse that cause interference with
testing procedures.

(B)[€A)] "Primary sample" means the primary sample portion of
the biologic specimen taken under the supervision of the
commission veterinarian to be tested by the commission
laboratory.

(N[€8)] "Split sample" means the split sample portion of the
biologic specimen taken under the supervision of the commission
veterinarian to be tested by the split sample laboratory.

(8)[{9)] "Split sample laboratory" means the laboratory
approved by the commission to test the split sample portion of the
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biologic specimen from horses taken under the supervision of the
commission veterinarian.

(9)[€26)] "Test barn" means a fenced enclosure sufficient in
size and facilities to accommodate the stabling of horses
temporarily detained for obtaining biologic specimens for testing.

Section 2. Use of Medication.

(1) Therapeutic measures and medication necessary to
improve or protect the health of a horse shall be administered to a
horse in training under the direction of a licensed veterinarian.

(2) Except as expressly permitted in 810 KAR Chapter 8, while
participating in a race (betting or non-betting), qualifying race, or
time trial, it shall be a violation for a horse to carry in its body any
drug, medication, substance, or metabolic derivative, that:

(a) Is foreign to the horse; or

(b) Might mask the presence of a prohibited drug, or obstruct
testing procedures.

(3) It shall be a violation for therapeutic medications to be
present in excess of established threshold concentrations
established in this administrative regulation or in 810 KAR 8:020.
The thresholds for permitted NSAIDs are established in Section 8
of this administrative regulation.

(4) Except as provided by paragraphs (a),[and] (b),_and (c) of
this subsection, it shall be a violation for a substance to be present
in a horse in excess of a concentration at which the substance
could occur naturally. It shall be the responsibility of the
commission to prove that the substance was in excess of normal
concentration levels.

(@) Gamma amino butyric acid shall not be present in a
concentration greater than 110 nanograms per milliliter in serum or
plasma.

(b) Cobalt shall not be present in a concentration greater than
twenty-five (25) parts per billion in serum or plasma.

(c) Free prednisolone shall not be present in a
concentration greater than ten (10) nanograms per milliliter in
urine.

(5) It shall be prima facie evidence that a horse was
administered and carried, while running in a race (betting or non-
betting), qualifying race, or time ftrial, a drug, medication,
substance, or metabolic derivative thereof prohibited by this
section if:

(a) A biologic specimen from the horse was taken under the
supervision of the commission veterinarian promptly after a horse
ran in a race (betting or non-betting), qualifying race, or time trial;
and

(b) The commission laboratory presents to the commission a
report of a positive finding.

(6) The commission shall utilize the Kentucky Horse Racing
Commission  Uniform  Drug, Medication, and Substance
Classification Schedule as provided in 810 KAR 8:020, for
classification of drugs, medications, and substances violating this
administrative regulation. Penalties for violations of this
administrative regulation shall be implemented in accordance with
810 KAR 8:030.

Section 3. Treatment Restrictions.

(1) Except as provided in Section 4 of this administrative
regulation, only[a—person—other—than] a veterinarian licensed to
practice veterinary medicine in Kentucky and licensed by the
commission shall [ret] administer by injection a prescription or
controlled drug, medication, or other substance to a horse at a
location under the jurisdiction of the commission.

(2) The only injectable substance allowed within twenty-four
(24) hours prior to post time of the race in which the horse is
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entered shall be furosemide, as established in Section 6 of this
administrative regulation.

(3) Except as provided by subsection (5) of this section, only[a
person—other—than] a veterinarian licensed to practice veterinary
medicine in Kentucky and licensed by the commission may[shaH]
[ret] possess a hypodermic needle, syringe, or injectable of any
kind at a location under the jurisdiction of the commission.

(4) A veterinarian licensed to practice veterinary medicine in
Kentucky and licensed by the commission shall use only single-use
disposable needles and syringes, and shall dispose of them in a
container approved by the commission veterinarian.

(5) If a person regulated by the commission has a medical
condition that makes it necessary to possess a needle and syringe
at a location under the jurisdiction of the commission, the person
shall request prior permission from the stewards or judges and
furnish a letter from a licensed physician explaining why it is
necessary for the person to possess a needle and syringe. The
stewards or judges may grant approval for a person to possess
and use a needle and syringe at a location under the jurisdiction of
the commission, but may also establish necessary restrictions and
limitations.

(6) A commission employee may accompany a veterinarian at
a location under the jurisdiction of the commission and take
possession of a syringe, needle, or other device used to administer
a substance to a horse.

(7) Electronic therapeutic treatments, other than nebulization,
shall not be administered to a horse within twenty-four (24) hours
prior to post time of a race in which the horse is entered.

Section 4. Certain Permitted Substances. Liniments,
antiseptics, antibiotics, ointments, leg paints, washes, and other
products commonly used in the daily care of horses may be
administered by a person, other than a licensed veterinarian if:

(1) The treatment does not include any drug, medication, or
substance otherwise prohibited by this administrative regulation;

(2) The treatment is not injected; and

(3) The person is acting under the direction of a licensed
trainer or veterinarian licensed to practice veterinary medicine in
Kentucky and licensed by the commission.

Section 5. Anti-ulcer Medications. The following anti-ulcer
medications may be administered orally, at the dosage stated in
this section, up to twenty-four (24) hours prior to post time of the
race in which the horse is entered:

(1) Cimetidine (Tagamet): eight (8) to twenty (20) milligrams
per kilogram;

(2) Omeprazole (Gastrogard): two and two-tenths (2.2) grams;

(3) Ranitidine (Zantac): eight (8) milligrams per kilogram; and

(4) Sucralfate: two (2) to four (4) grams.

Section 6. Furosemide Use on Race Day.

(1) Furosemide may be administered, in accordance with this
section, to a horse that is entered to compete in a race, qualifying
race, or time trial, except as provided in subsection (6) of this
section[-
furosemide-prior-to-a-racequalifying-race—or-time-trial].

(2)[(b)y—H—the—commission—veterinarian—is—unavailable—to
administer] Furosemide shall only be administered[te-a-herse] prior

to a race, qualifying race, or time trial[;] by:

(a) The commission veterinarian; or

(b)[shal—approve] A licensed veterinarian approved by the
commission to perform[te—perform—the —administration—The
approved-licensed—veterinarian—shall-agree—to—comply—with—this
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administrative—regulation—regarding] the administration if the
commission veterinarian is unavailable.[effuresemide-on-race-day-

{e)] If the furosemide is administered by an approved licensed
veterinarian, the administering veterinarian shall provide a written
report to the commission veterinarian no later than two (2) hours
prior to post time of the race in which the horse receiving the
furosemide is competing.

(3) Except as provided in subsection (6) of this
section,[Furosemide —may—be —used—under—the —circumstances
established-in-this subsection.

{a)] furosemide may be used if[shall-be] administered:

(a) At a location under the jurisdiction of the commission where
the horse is scheduled to race;[:]

(b) [Furesemide-shall-be-administered] By a single intravenous
injection, not less than four (4) hours prior to post time for the race,
qualifying race, or time trial in which the horse is entered; and[-]

(c) In_a dosage not less than 150[Fhe—furosemide—dosage
administered-shall-net-exceed-500] milligrams[;] and not more[rer
be-less] than 500[358] milligrams.

(A)[¢h] The specific gravity of a post-race urine sample shall
not be below one and one one-hundredths (1.010). If the specific
gravity of the post-race urine sample is determined to be below
one and one one-hundredths (1.010), a quantification of
furosemide in serum or plasma shall be performed by the
commission laboratory. If a horse fails to produce a urine
specimen, the commission laboratory shall perform a guantification
of furosemide in the serum or plasma sample. Concentrations
above 100 nanograms of furosemide per milliliter of serum or
plasma shall constitute a violation of this section.

(B)[(4)] The initial cost of administering the furosemide shall be
twenty (20) dollars per administration. The commission shall
monitor the costs associated with administering furosemide and
consult with industry representatives to determine if the cost should
be lowered based on prevailing veterinarian services and supplies.
The commission shall maintain records documenting the basis for
its determination, and if the cost is determined to be less than
twenty (20) dollars per administration, then the commission shall
lower the cost accordingly. The cost shall be prominently posted in
the racing office.

(6)(@) A two (2) year old or stakes horse shall not be
administered any drug, medication or other substance, including
furosemide, within twenty-four (24) hours of the post time of the
race in which the horse is entered. Participation by the horse shall
not affect the status of the participating horse on the official
authorized bleeder medication list.

(b) The implementation and enforcement of the prohibition in
paragraph (a) of this subsection shall begin on:

1. January 1, 2020 for all two (2) year olds; and

2. January 1, 2021 for all horses entered to run in a stakes
race; including the races
Championships and the races designated as graded stakes by the
American Graded Stakes Committee of the Thoroughbred Owners
and Breeders Association.

(c) A concentration of furosemide greater than one and zero-
tenths (1.0) nanograms[panagrams]|_per milliliter in serum in a
post-race sample shall constitute a violation of this administrative

regulation.

Section 7. Furosemide Eligibility.

(1)(a) Except as provided in Section 6(6)[subsection{6)of
seetion6]_of this administrative requlation,[Seetion7—Furosemide

{)@)] a horse shall be eligible to race with furosemide if the
licensed trainer or a licensed veterinarian determines that it would

compri
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be in the horse's best interests to race with furosemide. Notice that
a horse eligible to receive furosemide will race with or without
furosemide shall be made at the time of entry to ensure public
notification, including publication in the official racing program.

(b) It shall constitute a violation of this administrative regulation
if notice is made pursuant to this section that a horse will race with
furosemide, and the post-race urine, serum, or plasma does not
show a detectable concentration of furosemide in the post-race
urine, serum, or plasma.

(2) After a horse has been determined to no longer be required
to receive furosemide, the horse shall not be eligible to receive
furosemide unless the licensed trainer or a licensed veterinarian
determines that it would be in the horse's best interest to race with
furosemide and the licensed trainer or a licensed veterinarian
complies with the requirements of this section.

Section 8. Permitted Non-steroidal Anti-inflammatory Drugs
(NSAIDs).

(L) [Nensteroidal-Antiinflammatory Drugs{NSAIBs)-

{1)-One{(1)-of the following] NSAIDs shalllmay-be-used-by-a
single-intravenous—injection] not be administered within forty-eight

(48[less-than-twenty-four-{24]) hours prior to post time for the race
in which the horse is entered. [if] The detection[eonecentration] in

tested] post-race sample of blood of a detectable concentration of
an NSAID, except as allowed by subsection (2) of this section,
shall constitute a violation of this administrative regulation. The
detection in a post-race sample of blood of more than one (1) of

phenylbutazone,[:

AR 8-020 a¥a) a¥a s

K 8:020; 0 ded-withdrawal-guid ] flunixin,
and ketoprofen in excess of the concentrations[is—thirty-twe—(32)
3)Ya)TFhe—use—ofany NSAID—other—than-the] permitted by

subsection (2) of this section shall constitute a violation of this
administrative requlation.

) . | . _

)] A finding of phenylbutazone below a concentration of
three-tenths (0.3) microgram per milliliter of serum or plasma shall
not constitute a violation of this section.

(b)[¢e)] A finding of flunixin below a concentration of five
(5)[three{3)] nanograms per milliliter of serum or plasma shall not
constitute a violation of this section.

(C)[teH] A finding of ketoprofen below a concentration of two (2)

nanograms[ene—{1)-nanegram] per milliliter of serum or plasma
shall not constitute a violation of this section.

Section 9. Anabolic Steroids.

(1) An exogenous AAS shall not be present in a horse that is
racing. The detection of an exogenous AAS or metabolic derivative
in a postrace sample shall constitute a violation of this
administrative regulation.

(2) The detection in a post-race sample of an endogenous AAS
or metabolic derivative where the concentration of the AAS or
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metabolic derivative exceeds naturally occurring physiological
levels shall constitute a violation of this administrative regulation.
The following shall be deemed to be naturally occurring
physiological levels:

(a) Boldenone:

1. In male horses other than geldings, free and conjugated
boldenone fifteen (15) nanograms per milliliter in urine or free
boldenone twenty-five (25) picograms per milliliter in serum or
plasma; and

2. In geldings and female horses, free and conjugated
boldenone one (1) nanogram per milliliter in urine or free
boldenone twenty-five (25) picograms per milliliter in serum or
plasma.

(b) Nandrolone:

1. In geldings, free and conjugated nandrolone one (1)
nanogram per millliter in urine or free nandrolone twenty-
five[twentyfive] (25) picograms per milliliter in serum or plasma;

2. In fillies and mares, free and conjugated nandrolone one (1)
nanogram per millliter in urine or free nandrolone twenty-
five[twentyfive] (25) picograms per milliliter in serum or plasma;
and

3. In male horses other than geldings, forty-five (45)

nanograms per
urine or a r aésirage-3ibn, 4di7idh eestrefie-3 %
1 7-tiol of >1:1.

(c) Testosterone:

1. In geldings, free and conjugated testosterone twenty (20)
nanograms per milliliter in urine or free testosterone one hundred
(100) picograms per milliliter in serum or plasma; and

2. In filies and mares (unless in foal), free and conjugated
testosterone fifty-five (55) nanograms per milliliter in urine or free
testosterone one hundred (100) picograms per milliliter in serum or
plasma.

(3) The gender of the horse from which a post-race biologic
specimen is collected shall be identified to the commission
veterinarian and the testing laboratory.

Section 10. Test Barn.

(1) A licensed association shall provide and maintain a test
barn on association grounds.

(2) The test barn shall be a fenced enclosure sufficient:

(a) In size and facilities to accommodate the stabling of horses
temporarily detained for the taking of biologic specimens; and

(b) In structural design to prevent entry by unauthorized
persons.

(3) The test barn shall be under the supervision and control of
the Chief Racing Veterinarian or his or her designee, and no
access to individuals other than commission personnel shall be
permitted unless with the permission of the Chief Racing
Veterinarian or his or her designee. If association personnel
require immediate access to the test barn due to fire or other
emergency, the association shall report the access to commission
officials as soon as possible after the emergency.

Section 11. Sample Collection, Testing and Reporting.

(1) Sample collection shall be done in accordance with the
procedures provided in this administrative regulation, 810 KAR
8:060, and under the instructions provided by the commission
veterinarian.

(2) The commission veterinarian, in consultation with the
commission laboratory shall determine a minimum sample
requirement which shall be uniform for each horse and which shall
be separated into primary and split samples.

(3) An owner or trainer may request that a split sample be
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